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 I. Justification 

 The fate of a judicial dispute can be decided in the administrative 

procedure, without reaching the court, an aspect likely to relieve the role 

of the courts and save time and important material resources for the 

parties. 

 On the other hand, the first concerns of the lawyer who enters an 

administrative court are related to the pre-trial procedure: if it was 

necessary and if it was properly fulfilled. 

 At first sight, the pre-trial administrative procedure appears as a 

simple request addressed to the public authority and, if this step was not 

carried out, the sanction of inadmissibility of the judicial review request 

intervenes. On closer analysis, the interest in the in-depth study of this 

procedure is provoked by its complex nature. 

 The pre-trial administrative procedure is the link between the 

administrative and the judicial remedies, and, viewed from the point of 

view of administrative law, its legal nature is that of an administrative 

appeal. The administrative appeal seeks the revocation of an 

administrative decision, and the revocation is one of the forms of control 

within the administration. 



 As can be seen, the pre-trial administrative procedure cannot be 

analyzed individually, being essential to establish its place in the 

administrative law system, what is the relationship with other 

administrative remedies, with civil procedural law, with the 

administrative appeal, as well as with the principles of revocation and 

that of administrative control. 

 Once these coordinates are determined, the legal regime will be 

much easier to determine, and the solutions acquire the vocation to be 

coherent and precise. 

 In the Romanian legal system, the last extensive studies on 

revocation date from 20091 and 20202, and those concerning the 

administrative appeal from 20013. Our aim is to develop the existing 

doctrine and to address issues such as the autonomy of administrative 

law, coherence in administrative appeals, the relationship between the 

administrative appeal and the pre-trial administrative procedure, and, in 

particular, the need to ensure coherence between revocation, 

administrative appeal and judicial appeal. Going further in the hierarchy 

of regulation, we aim to address the corresponding aspects related to the 

principles deriving from the jurisprudence of the European Court of 

Human Rights or the Court of Justice of the European Union, but also 

                                                           
1 Ion Brad, Revocarea actelor administrative. Instituția revocării sub exigențele dreptului 

european, Universul Juridic Publishing House, Bucharest, 2009. 
2 Aurora Damcali, Revocarea actului administrativ, PhD Thesis, Law Faculty, University of 

Bucharest, 2020. 
3 Dacian Cosmin Dragoș, Recursul administrativ și contenciosul administrativ, All Beck 

Publishing House, Bucharest, 2001. 



the relationship between the jurisprudence of these two international 

courts. 

 We also note that there is no regulation of principle regarding the 

revocation, the administrative appeal and the pre-trial administrative 

procedure, noting how neglected is the legislative framework dedicated 

to them. 

 Part of the paper is reserved for French law, which was taken as a 

support point in the analysis of the proposed thesis. 

 Comparative law has developed as an autonomous discipline of the 

legal sciences in which the focus is on grouping the main legal traditions 

in the world4. 

 In a recent classification, among global legal systems we can 

distinguish between Western or continental legal systems, those based on 

common law, systems of Asian law, those based on religious law and 

those based on the legal traditions of sub-Saharan Africa5. 

 The Romanian-German law system is a Western system in which 

both the Romanian and the French law systems are placed6. 

 Some authors have even framed the Romanian legal system among 

the family of French law, along with Portuguese, Spanish, Italian, 

                                                           
4 For details, see Thierry Rambaud, Introduction au droit comparé, Presses Universitaires de France, Paris, 2014, pp. 

4-5. 
5 Idem, pp. 53 et seq.. 
6 For details, see Gilles Cuniberti, Grands systèmes de droit contemporains, 4e édition, Librairie 

générale de droit et de jurisprudence, Paris, 2019, pp. 53-66. 



Egyptian, Louisiana and Lower Canada law7. The classification was 

criticized because it considered the reception criterion of the French 

Civil Code8. Not to overlook that the current Romanian Civil Code9 has 

been influenced by the French Civil Code, but also by the Civil Code of 

the province of Quebec, the Spanish, Italian, Brazilian, Swiss and 

German Civil Codes10. 

 Placing ourselves within the Western or continental legal system, 

in efforts to identify a typology of European legal systems11, part of the 

doctrine is reserved that there would be elements that can be grouped to 

result in a typology12. The latter authors consider that there is rather a 

heterogeneity of solutions which, either were inspired by other states 

systems, or were based on the solutions proposed by private or criminal 

law13. 

                                                           
7 Pierre Arminjon, Baron Boris Nolde, Martin Wolff, Traité de droit comparé, Tome I, Librairie 

générale de droit et de jurisprudence, Paris, 1950, p. 50. 
8 Thierry Rambaud, op. cit., p. 47. 
9 Law no. 287/2009 regarding the Civil Code, published in the Romanian Official Journal, Part I, 

no. 511 from 24 July 2009. 
10 See the Explanatory statement available on 

http://www.cdep.ro/proiecte/2009/300/00/5/em305.pdf, last accessed 01 March 2022, 

Governmental Decision no. 277/2009 concerning the approval of the preliminary thesis on the 

project of the Civil Code, published in the Romanian Official Journal, Part I, no. 213 from 02 

April 2009. 
11 See Michel Fromont, Droit administratif des États européens, Presses Universitaires de 

France, Paris, 2006; Sabio Cassese, Die Entfaltung des Verwaltungsstaates in Europa, Handbuch 

Ius Publicum Europeaum, t. III, CF Müller, Heidelberg 2010; Jacques Ziller, Administrations 

comparées, Montchrestien, Paris, 1993. 
12 Analising the German, Italian, Spanish, Holland, UK systems, see Karine Abderemane, 

Antoine Claeys, Élise Langelier, Yseult Marique, Thomas Perroud, Manuel de droit comparé des 

administrations européennes, Bruylant, Bruxelles, 2019, pp. 19-20. 
13 Idem. 



 What is interesting to note is that once the solution is inspired by 

private law, the classification of comparative law that considers the 

reception of the French Civil Code is reactivated. Thus, we place 

ourselves in a circle of arguments that tends to lead to the same 

conclusion. 

 We chose French law as a point of reference precisely because it 

comes from the same system of contemporary law, the Romanian system 

being far too different than those based on common law, Asian law 

systems, those based on religious law or those based on traditions of 

sub-Saharan Africa. It is necessary to be able to compare what can be 

compared, and not to identify only differences or to risk not identifying 

the institutions of revocation, administrative appeal and pre-trial 

procedure under other legal systems. 

 We also considered the degree of development of the French 

system, which is a true benchmark of the contemporary law systems, but 

also the approach of the Romanian system to French law in view of the 

cultural connection, including the legal one, between the two states. 

 We cannot ignore the fact that the legal framework of the 

Romanian administrative law is completed by the private law under the 

conditions of art. 28 of Law no. 554/200414, thus drawing the connection 

between the Romanian administrative law and the Romanian private 

law, which, in turn, is predominantly French-inspired. In this way, it is 

                                                           
14 Law no. 554/2004 regarding the judicial review in administrative law matters, published in 

Romanian Official Journal, Part I, no. 1154 from 07 December 2004. 



highlighted the classification based on the inclusion of Romanian law 

among the family of French law to which we referred. 

 The fact that in the French legal system the administrative 

jurisdiction is separated from the civil jurisdiction is not likely to alter 

the comparative analysis with the Romanian law. The organization of 

the judiciary may be different, but the legal framework is somewhat 

similar in the two states. 

 

 II. The objectives 

 According to the data we have so far, obtained from discussions 

with specialists in administrative law, we are at the point of the 

conception of the new Administrative Procedure Code. We want this 

paper not only to be a starting point for debate, but also to help in the 

extensive process of identifying solutions that meet the needs and 

specifics of the Romanian administrative law. 

 Among the main objectives of the thesis we find: the scientific 

substantiation of the pre-trial administrative procedure, from a 

legislative, doctrinal and jurisprudential perspective; the scientific 

substantiation of its component elements: revocation and administrative 

appeal; determining the legal regime applicable to the pre-trial 

administrative procedure; analysis of the elements that influence its 

effectiveness: the particularities of the national legal system, national 



regulation, comparison with other administrative procedures and with 

alternative ways of resolving disputes. 

 The national law system is also viewed from the perspective of 

European Union law and the jurisprudence of the European Court of 

Human Rights, as well as, as I anticipated, from the perspective of 

French law. 

 On the other hand, a doctoral thesis is not a monography, so we 

did not focus only on the objectives set out in the previous paragraph. A 

doctoral thesis aims to support a statement, to demonstrate a working 

hypothesis. 

 Our working hypothesis, which is one of the essential objectives of 

the thesis, can be presented simply, but its complexity stems from the 

ramifications involved. 

 In a compact formula, our doctoral thesis aims to demonstrate the 

need to generalize the pre-trial administrative procedure, in order to 

expand its scope. 

 In a complex formula, the generalization of the pre-trial 

administrative procedure is achieved by: (1) the adoption of a 

regulation in the field of administrative law independent from the 

private law; (2) alignment of the legal regime of administrative 

remedies; (3) the removal of exceptions to the principle of 

revocation, but the establishment of a maximum time limit within 

which the authority may act; (4) aligning the prerogatives of the 



authority in administrative appeals with those of the court; (5) case-

by-case assessment in administrative and judicial proceedings; (6) 

maintaining the mandatory nature of the prior procedure. 

 

 III. The structure 

 The thesis is structured in two parts: Part I. Pre-trial 

administrative procedure in Romanian and French law and Part II. 

Revocation as means and purpose of the pre-trial administrative 

procedure in Romanian and French law. 

 The revocation occupies an important place in the chosen theme 

since it is the means and purpose of the preliminary procedure. 

 The structure is similar for the two parts of the thesis and considers 

the substantiation of the concepts, the elements regarding the legislative 

evolution, the current legal regime and, in some cases, analysed the 

solutions found in some European countries. 

 Part I is composed of Title I. Pre-trial administrative procedure 

in Romanian law, Title II. Variables of the effectiveness of the pre-

trial administrative procedure in Romanian law and Title III. 

Administrative appeal in French law. 

 In Part I, Title I, we consider the notions with which the pre-trial 

administrative procedure operates, the constitutional, legal, 

jurisprudential, and doctrinal substantiation of the preliminary 

procedure, the relations between legal institutions (Chapter I), the 



evolution of the administrative appeal (Chapter II), the current legal 

regime of the pre-trial administrative procedure (Chapter III), special 

attention will be paid to the time-limits for the submission of the request 

that takes the form of the pre-trial administrative procedure (Chapter IV. 

formulation of the prior complaint). Finally, we will consider the 

particularities regarding the administrative contracts (Chapter VI) and 

the influence of European law on the pre-trial administrative procedure 

(Chapter VII). 

 The communication of administrative decisions is a central 

element of the legal regime of the pre-trial administrative procedure. The 

part reserved for communication concerns the evolution of the relevant 

rules and includes an approach from the perspective of certain world 

states law, in order to adopt an appropriate solution, the current one 

being deficient. 

 Title II addresses the factors that influence the rigor of the 

administrative procedure. Factors such as the immediate relevance, 

mandatory character and the subjects of the pre-trial administrative 

procedure (Chapter I), the prerogatives of the authority in which the 

other administrative remedies are concerned (Chapter II. The place of 

the pre-trial administrative procedure within the national legal system. 

Peculiarities of administrative law) are considered, increased attention is 

paid to administrative appeals in European funds and tax matters 



(Chapter III) and the report of the pre-trial administrative procedure with 

alternative dispute resolution (Chapter IV). 

 In this part of the thesis, we propose to align the prerogatives of 

administrative remedies and highlight the existing differences that make 

the current regulation an incoherent and biased system. 

 By regulating the mandatory nature of the pre-trial administrative 

procedure, the institution is popularized, and the importance given to it 

is increased at the level of perception. Beyond the advantages it offers to 

litigants, the pre-trial administrative procedure helps the judiciary by 

relieving the courts and, thus, it is allowed to allocate resources 

accordingly. 

 The solution for the revitalization of the institution of the pre-trial 

administrative procedure and, therefore, of the mandatory character, can 

be only one: the detailed regulation of the administrative appeal and the 

appointment of certain public servants to be specialized in dealing with 

these requests. 

 Part II. Title I. considers the revocation in Romanian law 

(Chapter I), the evolution of national legislation, doctrine and 

jurisprudence on revocation (Chapter II), the legal regime of revocation 

(Chapter III), the legal regime of abrogation of normative administrative 

legal documents (Chapter IV), the reception of the principle of 

revocation in European law (Chapter V) and the perspectives of the 

evolution of the revocation regime (Chapter VI). 



 In this part of the thesis, we propose to broaden the scope of 

revocation, in particular to eliminate the traditional exceptions to the 

principle of revocation that no longer find a counterpart in the current 

system. 

 An important part of the thesis is reserved for the comparison of 

the homologous legal mechanisms in Romanian law with the solutions 

found in French law (Part I, Title III and Part II Title II). 

 

 IV. Methodology 

 The scientific research methods used were diverse. 

 We find the historical or contextual method that is our starting 

point in the analysis of revocation, administrative appeal, and pre-trial 

administrative procedure, to understand how these institutions were 

formed, how they interacted and what was their specific mechanism. 

These to determine if there are consequences and to identify them in the 

current regulatory system. 

 We resorted to analytical, synthetic, and systemic methods by 

which we focused on determining the current legal regime applicable to 

revocation, administrative appeal and pre-trial administrative procedure, 

respectively to understand how these three institutions interact. We 

focused on analysing these three institutions from the perspective of 

national law and from the perspective of the solutions found in certain 

European countries. 



 The interdisciplinary method aims to go beyond the field of 

administrative law and enter the realm of other disciplines, such as 

private law. In order to achieve the proposed objectives, we analysed the 

way in which administrative law interacts with civil law and civil 

procedural law, an important part being reserved for the interaction of 

the pre-trial administrative procedure with the other alternative ways of 

resolving disputes. 

 We used the empirical method when analysing the efficiency of 

administrative procedures in the field of European funds and in fiscal 

matters, but also when we laid the foundations of an empirical study for 

the pre-trial administrative procedure. 

 We also used the speculative method in order to demonstrate that 

it is necessary to relax the limits from the principle of revocation, in the 

analysis point in which we proposed removing the exceptions from the 

principle of revocation and aligning the authority's prerogatives in 

administrative appeals with those of the court. 

 The comparative method occupies an important place in our 

approach and is not limited to comparing similar institutions in 

administrative law. The method allowed us to look at similar institutions 

in European law, while going beyond the scope of our law and entering 

the sphere of French law. 

 If comparative law acts at the macro-legal level, the comparative 

method, which derives from this scientific discipline, acts at the micro-



legal level and considers the comparison of legal institutions or certain 

particular issues found in two or more systems15. 

 As the role of comparative law is educational, explanatory and 

reforming16, the comparative method used in the consecrated parts of the 

thesis operates under the same conditions. 

 The comparative method helps to interpret the borrowed 

provisions, to observe the origin and evolution of legislative solutions, is 

complementary to the critical method and analogous to the historical 

method - while the comparative method operates in space, the historical 

method operates in time17. 

 The comparative method helps in the effort of understanding 

national law, identifies the advantages and disadvantages of legislative 

solutions found in other legal systems, helps to broaden the vision of the 

legislator and those who enforce the law, helps to improve legislation, 

and identifies the best solutions by assessing the success and failure of 

the institutions in other states18. 

 From the hard core given by the educational, explanatory, and 

reforming role of the comparative method derive two more attributes: 

the value of the argument, in the sense that we cannot ignore the fact that 

the comparative method underlies the comparative law arguments used 

                                                           
15 For details, see Gilles Cuniberti, op. cit., p. 21. 
16 Pierre Arminjon, Baron Boris Nolde, Martin Wolff, op. cit., p. 13. 
17 Idem, pp. 14, 19. 
18 Idem. 



by practitioners19, but also the confirmatory role of a solution, reasoning 

or justification of a legal institution. 

 As we have shown on another occasion20, the analysis of an issue 

from a comparative perspective helps the normative evolution, in the 

sense of identifying and militating for the best solutions that would fit 

the Romanian legal system. 

 The parts of the thesis reserved for comparative law focus on the 

analysis of solutions in Romanian law and the few criticisms of the 

solutions found in the French system do not exceed this objective. 

Therefore, the criticisms concern the French legal system insofar as it is 

not considered as a standard for our law, and the criticisms are made in 

order to improve the vision of Romanian law. 

 Finally, we also note that, following the thread of legislative 

evolution, we notice that in French law some solutions that are found in 

our current law, solutions that have their source in traditional Romanian 

law, have long been overcome. 

 Legislative and doctrinal difficulties are not only manifested in our 

legal system. In French law, the interest shown in the concept of 

administrative appeal is characterized by 'a solid tradition of indifference 

                                                           
19 Fabrice Melleras, L'argument de droit comparé en droit administratif français, Bruylant, 

Belgium, 2007, p. 371. Catherine Haguenau-Moizard, Introduction au droit comparé, Dalloz, 

Paris, 2018, p. 24. Pentru utilizarea argumentelor de drept comparat de către judecătorii 

americani, a se vedea Stephen Breyer, La Cour suprême, le droit américain et le monde, Odile 

Jacob, Paris, 2015, p. 381. 
20 Nicolae-Alexandru Ceslea, The communication of administrative decisions and the course of 

the time limits for challenging them. Comparative law solutions and perspectives of evolution in 

Romanian law, Judicial Tribune no. 3/2021, pp. 95, 110. 



(...). The doctrine, with a few exceptions, has dedicated only limited 

developments to this issue'21. 

 Apart from a study from 200722, one from 200823 and one from 

201324, the French doctrine did not make any other efforts to study the 

institution of the pre-trial administrative procedure. 

 The analysis of the French doctrine allows us to observe how the 

mandatory administrative procedures are both blamed and praised, in the 

French system being an indefinite position on the institution of the 

administrative appeal. 

 However, the French doctrine sees the administrative appeal as a 

unique mechanism among the institutions of law and strongly excludes 

its removal from the legislation25. From this point of view, the doctrine 

considers that the administrative appeal is, however, an institution en 

vogue in the French legal system26. 

 Comparative law helps us identify solutions we have not thought 

of and validates a series of ideas in the national law system. French law 

                                                           
21 Jean-Marie Auby, Les recours administratifs préalables, Actualité juridique Droit 

Administratif, 1997, p. 10. 
22 Jean-Claude Bonichot, Le recours administratif préalable obligatoire: dinosaure juridique ou 

panacée administrative?, in Juger l'administration, administrer la justice: mélanges en l'honneur 

de Daniel Labetoulle, Dalloz, 2007. 
23 Conseil d'État, Les recours administratifs obligatoires, La documentation française, Paris, 

2008. 
24 Sébastien Jeannard, Le recours administratif dans le système juridique français, Librairie 

générale de droit et de jurisprudence, Paris, 2013, p. 20. 
25 Idem, pp.155-156. 
26 Benoît Plessix, Droit administratif général, 3e édition, LexisNexis, Paris, 2020, p.1411. 



is a law with an important tradition, advanced from a legislative, 

jurisprudential, and doctrinal point of view. 

 The French contemporary law system offers us completely 

different solutions in a relatively short period of time, of about 20 years: 

from a legal regime of revocation developed by jurisprudence to a legal 

regime raised to the rank of regulation. 

 We used for documentation the specialized works from Romanian 

and foreign doctrine, collections of jurisprudence, databases of national 

public authorities (National Institute of Magistracy, Romanian Institute 

for Legal Information) and European (Council of Europe, European 

Union), databases of national courts (Constitutional Court, High Court 

of Cassation and Justice) and international courts (Court of Justice of the 

European Union, European Court of Human Rights, Council of State of 

France, Court of Appeal of Quebec, Supreme Court of Newfoundland 

and Labrador). 

 The study of national and foreign doctrine was facilitated, on the 

one hand, by the access granted to the publications of the Central 

University Library and those of the National Library of Romania, by the 

access granted to international databases provided by the University of 

Bucharest - Faculty of Law, and, on the other, access to the publications 

of the National and University Library of Strasbourg and to the 

publications of the Library of the European Court of Human Rights. 



 The volume of information found in French doctrine is 

overwhelming, but it has not prevented us from capturing the essence of 

the legal system and fulfilling the objectives we set out in this thesis. 

 In the research approach, I fully capitalized on the professional 

experience gained as a judge - a total of 12 years, of which 8 years as a 

judge in the Bucharest Tribunal, Administrative and Fiscal Litigation 

Section -, but also that acquired as a result of teaching within University 

of Bucharest - Faculty of Law. 

 At the same time, the long term internship at the European Court 

of Human Rights between September 1, 2020 - August 31, 2021, offered 

me not only access to valuable knowledge and new perspectives on law, 

but was a very interesting experience that contributed to the current 

professional career. 

 

 V. Conclusions 

 Regarding the part dedicated to the conclusions, we started from 

the objectives set at the beginning of the thesis, the conclusions being 

used, accordingly, to formulate legislative proposals. 

 1. The legal regime of the pre-trial administrative procedure 

coincides with that of the broader notions, from the administrative 

appeal and then the principle of revocation, to the broadest notion, the 

administrative control. If the notion of control is the broadest, the notion 

of pre-trial administrative procedure is the narrowest. Any change in the 



legal regime of the narrower notion, of pre-trial administrative 

procedure, affects both the legal regime of the broader notions, the 

administrative appeal, and the principle of revocation and administrative 

control. 

 Conversely, as regards the scope, what cannot be challenged by 

way of an administrative appeal, it cannot be the challenged in a pre-trial 

administrative procedure, what cannot be revoked does not fall within 

the scope of the administrative appeal, also, in the same sense, we note 

regarding the control, respectively what cannot be controlled, cannot be 

revoked. 

 Consequently, if an issue cannot be controlled, revoked or subject 

to administrative appeal, it cannot be the subject of a pre-trial 

administrative procedure, being found an interdependence between 

administrative control, revocation, administrative appeal and pre-trial 

administrative procedure. 

 

 2. We have shown that, in a compact formula, our doctoral thesis 

considers the generalization of the pre-trial administrative 

procedure, in the sense of extending its scope. 

 In this regard, we noted that the principle of revocation, 

administrative control, administrative appeal and pre-trial administrative 

procedure are interdependent notions, understanding a concept of those 

listed involving the study of others. 



 In a complex formula, the generalization of the pre-trial 

administrative procedure is achieved through the six stated objectives 

stated at the beginning of the thesis, to be set out below. 

 

 2.1. Adoption of a regulation in the field of administrative law 

independent of the private law 

 An element likely to influence the legal regime of the preliminary 

procedure is the framing of the notions that outline the applicable legal 

regime among the material administrative, procedural law, respectively 

the procedural law. Such a delimitation between the rules of substantive 

law and those of procedural law allows us to establish the exact legal 

nature and the corresponding legal regime applicable to the formal and 

substantive conditions of the administrative appeal and its procedural 

facet, the preliminary procedure. 

Although it tends towards the same idea, in the sense that the norms of 

the administrative contentious are completed with those of the civil 

procedure, so that it is only a matter of perspective, nevertheless the 

provisions of art. 28 of Law no. 554/2004, having the same object of 

regulation in the specific matter of administrative law, removes the 

general provisions of art. 2 para. (2) of the Code of Civil Procedure, 

which gives the administrative litigation an autonomous character. 

In this way, all the norms of civil procedure will pass through the filter 

of the specifics of the power relations between the public authority and 



the injured person, in the process of transforming them into 

administrative contentious norms, being necessary that, in practice, extra 

attention be paid to this. perspectives. 

The provisions of Law no. 554/2004 are common law rules in the field 

of public law, and, even if they are supplemented with the provisions of 

the Code of Civil Procedure, they do not fall within the scope of the 

latter's regulatory framework. 

Also, the provisions of art. 28 of the law, this filter of the compatibility 

of the norms of the Code of Civil Procedure with the specifics of power 

relations between public authorities and injured persons, is an argument 

in the sense of delimiting between the scope of administrative litigation 

and the Code of Civil Procedure, since the rules The Code of Civil 

Procedure are applicable within the limits and under the conditions of 

Law no. 554/2004. 

The issue of incompatibility between art. 7 of Law no. 554/2004 with 

art. 193 of the Code of Civil Procedure in the light of art. 28 of Law no. 

554/2004, as long as the provisions of the law on administrative 

litigation recognize, without any restriction, following the compatibility 

filter made by the legislator by adopting the special law, the obligation to 

follow the prior complaint for exercising the right to action. 

In this way, art. 7 of Law no. 554/2004 is likely to remove the 

restrictions imposed by a general law, respectively from another legal 

matter. 



The solution and the corresponding mechanisms existing in French law 

in terms of the autonomy of administrative law allow us to look at the 

current Romanian administrative law from a different perspective, but 

also the future one. In this way, the solutions are to be identified in the 

administrative matter and, in the alternative, in other legal matters. 

The most important element in determining the autonomous character of 

a matter is its specificity, which should be taken into account not only 

when adopting formal sources of law, but which should also be taken 

into account when applying them. 

The mechanism of art. 28 para. (1) of Law no. 554/2204 ensures the 

filter through the specifics of the power relations made by the 

administrative contentious judge, the norms originating from the 

common law becoming norms of the administrative law. In other words, 

even if a norm from another branch of law is applied, passing through 

the specific filter of power relations, it becomes the norm of 

administrative law. 

The Romanian judge acts on two levels: either borrows the norms of the 

Civil Code or the Civil Procedure Code, when he finds that the norms of 

administrative law are compatible with the specifics of power relations 

(assimilates the norms), or, if he applies this filter, fulfills the task of 

creating rules . In this way, the administrative law judge may remove a 

rule of civil or civil procedural law in favor of a jurisprudential or 

doctrinal solution from administrative law. 



Unlike the Romanian judge, the French judge acts predominantly in the 

background, when he applies a filter to the borrowed norms, but not a 

filter of compatibility with the specifics of power relations, but a more 

comprehensive one, which takes into account the specifics of 

administrative law and its needs. 

 

Although the Romanian judge can assimilate the norms, respectively can 

create norms of administrative law, unfortunately the reality is different. 

The Romanian legal system preferred to constantly refer to the written 

norms, sacrificing the substance and specificity of administrative law. 

Such a sacrifice was not accepted by the French system and, as a 

consequence, jurisprudence and doctrine have directly and substantially 

contributed to the creation of a regulation much closer to the specifics of 

power relations. 

The direct consequence of an autonomous administrative law is that the 

matter of private law will no longer influence administrative law in such 

an unnatural and non-specific way. 

An autonomous administrative law will no longer allow the institution of 

the mandatory administrative appeal, regulated by imperative norms, to 

be undermined by the norms of civil law, which include provisions that 

take into account relations regulated mainly by private norms. 

An autonomous administrative law would allow the manifestation of the 

public order character of the norms of the administrative appeal, and not 



the manifestation of the private order character in a matter characterized 

by power relations. 

 

2.2. Alignment of the legal regime of administrative remedies 

The existence of the special administrative appeal or expressly regulated 

by law, respectively the special administrative jurisdictions reveals 

hypotheses in which it is possible to challenge before the issuing 

authority, hierarchical or another authority within the administration the 

unjustified refusal to resolve a request. 

We point out that, during the period when Law no. 29/1990, the 

obligatory administrative appeal could also target the unjustified refusal 

to solve a request. Although the solution has been constantly criticized, 

both by the doctrine of the time and by the contemporary doctrine, the 

current regulation includes a series of situations in which it is possible to 

exercise special administrative appeal in case of unjustified refusal to 

resolve a request. In this way, there is a lack of harmonization of the 

legislation on prior procedure. 

In order to capitalize on the advantages of an administrative appeal, no 

distinction should be made between typical and similar administrative 

acts if we consider the comparison with the special administrative 

appeal, which is also found in important matters such as European funds 

and tax law. 



In the same context, the regulation of art. 7 of Law no. 554/2004 is also 

inconsistent from the perspective of limiting the principle of revocation. 

The special administrative remedies have not been questioned among the 

doctrine and practitioners, as it happens in the case of the preliminary 

procedure regulated by art. 7 of Law no. 554/2004. 

Among the reasons why these special remedies are agreed in the legal 

environment are the professionalism and seriousness shown by the 

public authorities in resolving appeals. 

In addition, we cannot claim that the system of administrative remedies 

is inadequate, as long as the criticisms have their origin in the way in 

which the public authorities act. 

We cannot give up functional systems if the public authority does not 

fulfill its duties with professionalism and seriousness, but, on the 

contrary, we must make sure that these mechanisms work effectively. 

With regard to the right to dispose of the right or legitimate interest, 

once the possibility of concluding a transaction in respect of 

administrative acts was opened and exceptions to the principle of 

revocation were removed, the scope of the prior procedure would be 

widened, giving the authority the leverage and full responsibility, 

genuine and responsible administrations. 

At the current normative stage, the conclusion of a transaction is not 

possible in the matter of administrative litigation, the regulation being 

coherent. On the other hand, given the trends at European level, it is not 



excluded that the transaction will be recognized without limits in the 

field of administrative litigation. In this context, as the transaction 

mechanism is complex and integrates the revocation component 

reserved to the authority, it is necessary to ensure coherence between the 

two mechanisms. 

There are two categories of options for ensuring regulatory coherence. 

The first involves maintaining the current system, and the second 

recognizes the possibility of concluding a transaction and is based on the 

need for uniform regulation: either waive the exceptions to the principle 

of revocation, or establish exceptions to the principle of revocation in 

the case of the transaction. 

 

Empirical studies on the appeal of European funds and the tax appeal 

allow us to appreciate that, in assessing the mandatory or optional nature 

of the administrative appeal, not the actual activity of the authority is in 

the foreground, but the effects and benefits that the appeal can bring. 

administrative. The direction to follow is not the elimination of 

functional and useful institutions, but the accountability and 

reorganization of the authorities. 

 

2.3. Elimination of exceptions to the principle of revocation, but the 

establishment of a maximum period within which the authority may act 



Exceptions to the principle of revocation exempt the person concerned 

from following the mandatory prior procedure. 

Exceptions to the principle of revocation have been developed since the 

interwar period and have generally been maintained to the present day, 

including the exception for administrative acts which entered the civil 

circuit and produced legal effects. The legal regime of this exception has 

been outlined in the doctrine in various forms, without always taking 

into account the reason behind it, namely the avoidance of the influence 

of the administration in civil relations, viewed in a broad sense. 

Exceptions to the principle of revocation were developed at a time when 

administrative administrative litigation was in its infancy, with 

contentious control being exceptionally regulated and, compared to the 

current period, when jurisdictional litigation is raised to principle, when 

all acts can be verified, should be reconsidered, as it appears unjustified 

for the authority to prohibit the revocation of such an administrative act, 

in the context in which it is a matter of time before the court will annul 

that administrative act. 

In French law, revocation is regulated in detail, and its limits are more 

relaxed. The Authority may at any time revoke an administrative act by 

which no rights are created, respectively it may revoke an administrative 

act creating rights within four months of its issuance. Revocation may 

occur in the case of administrative acts that are the subject of an 

administrative appeal, as long as the act is affected by legal defects. 



From this point of view, the limitations in Romanian law are unjustified. 

A real limit is that which takes into account the time criterion, 

respectively by avoiding the creation of the possibility of sine die 

revocation of the administrative act or in the context of a period of time 

from the issuance or notification of the administrative act and until the 

start of administrative or judicial control. In general, as long as the 

person concerned has access to justice, revocation should be possible. 

We do not consider ourselves biased when we invoke the tradition of 

150 years, respectively 50 years in which the administrative appeal was 

mandatory, that in the case of exceptions to the principle of revocation to 

consider that such an argument is not valid. The administrative appeal is 

a current and efficient way of resolving disputes, while the exceptions to 

the principle of revocation are no longer relevant. 

If we proposed the solution of a direct action to the court, so that the 

administration can revoke the administrative act by the first term, we 

would deny all the advantages of the prior administrative appeal, 

especially the element regarding the relief of the courts, respectively the 

free and fast character of the procedure. 

 

2.4. Aligning the authority's prerogatives in administrative appeals with 

those of the court 

If we look at the revocation of administration and the annulment ordered 

by the court in national law, we see that the interdiction of the authority 



to revoke an administrative act appears unjustified, in the context in 

which it is a matter of time until the court will annul that administrative 

act. 

We note that, just as the national court should be allowed a wide margin 

of discretion in order to ensure effective control and respect for free 

access to justice, so should the authority be granted that possibility, as 

long as as we have already shown, it would be a matter of time before 

the court orders the annulment of the administrative act. 

The limits of the French administrative appeal are close to those of the 

judicial appeal and are therefore reduced. 

However, the French legislature is not concerned with the coherence 

between the revocation, the administrative appeal and the judicial 

appeal. 

A coherent system is dictated by the following theorem: what the 

administrative contentious court can decide can also be decided by the 

administration, and the powers of the administration can be wider than 

those of the court. 

 

2.5. Case-by-case assessment in administrative and judicial proceedings 

Following the distinction between the possibility of filing an 

administrative appeal - fine of inadmissibility (quality of injured third 

party, lack of interest, term of exercise, etc.) - and issues regarding the 

solution of the administrative appeal - ruling on the merits - we note that 



the appeal It should be possible to formulate an administrative approach, 

with the authority assessing the solution. Subsequently, following the 

expression of the authority's point of view, it will be possible to refer the 

matter to the administrative contentious court. 

Revocation is manifested in the realm of the principle of legality, and the 

principles of legal certainty and legitimate expectations not only prevent 

the revocation ordered by the administration, but should also prevent 

judicial measures that may be taken in relation to an administrative act. 

The principle of repeal, as regulated at Member State level, does not fall 

within the scope of European Union law, and Member States may adopt 

a wide range of solutions. However, in particular cases, the national 

administration or administrative litigation courts must take into account 

the principles of legal certainty and legitimate expectations, being a 

matter of law enforcement and not of regulation. 

In this context, we find that there is a conflict between, on the one hand, 

the principle of legal certainty provided to the beneficiary, with its form 

of manifestation the principle of legitimate expectations, and, on the 

other hand, the principles of access to justice and equality. Thus, using 

the appeal levers consisting of the administrative appeal and the judicial 

appeal, the third party is put in a situation where his principle of access 

to justice is limited, as his criticisms cannot be capitalized, since he is 

opposed by the principle of legitimate expectations. On the other hand, if 

the principle of legitimate expectations applies to the beneficiary, the 



rights and legitimate interests of the third party will in turn be neglected, 

thus violating the principle of equality between the beneficiary and the 

third party. 

We place our hopes in a system in which a number of general directions 

are established, in which the appreciation of the interpreter plays a key 

role, in which the principle of legality is protected and, exceptionally, 

the principles of legal certainty and legitimate expectations are valid. , a 

system in which the impact of illegality is emphasized. All this in a 

context in which the administrative act has a non-definitive character 

until the exhaustion of the administrative or judicial terms or means of 

appeal. 

Only then will we enjoy a coherent legal system for the revocation and 

annulment of administrative acts, in a framework guided by the 

seriousness and responsibility of law enforcement officials. 

 

2.6. Maintaining the mandatory nature of the prior procedure 

If the preliminary procedure becomes optional, it will lose popularity, 

the solution being equivalent to the obsolescence of the norm that 

establishes the procedure. 

Moreover, in order to ensure regulatory coherence, special 

administrative remedies should become optional. However, as I have 

shown, control over European funds and fiscal control are effective 

means which should not be removed so easily. 



Finally, although in the case of appeals filed before the National Council 

for the Settlement of Appeals we are in the presence of a special 

administrative jurisdiction, the procedure being optional and free, the 

regulation in the sense of applying a high stamp duty for claims made 

before administrative courts betrays in fact, the mandatory nature of 

following this administrative procedure. We remind you that the judicial 

stamp duty for appeals filed through the courts is 2% of the estimated 

value of the acquisition or contract, according to art. 52 ind. 1 para. (1) 

art. 56 para. (1) of Law no. 101/2016. 

In this way, the legislator chose to redirect appeals to special 

administrative jurisdictions, once again confirming their advantages, as 

well as the need to relieve the courts and their perception as an effective 

means of resolving a dispute. 

This solution can only confirm the conclusions of our thesis on 

maintaining the binding nature. 

 

At the end of the conclusions, we can only imagine the hypothesis in 

which the legislator would choose to eliminate the mandatory character 

of the preliminary procedure. In this context, the assessments regarding 

the need to adopt an administrative law system independent of common 

law, align the legal regimes of administrative remedies and the 

prerogatives of the authorities with those of the administration, remove 

exceptions to the principle of revocation, but set a deadline remain fully 



valid. the maximum at which the authority can act and the assessments 

on the case-by-case analysis in administrative and judicial proceedings. 


