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COURSE SYLLABUS 
 
 This condensed course is designed to introduce students to certain fundamental concepts of the U.S. legal system.  
Specifically, we will explore the structure of the U.S. government created by the Constitution of the United States; the federal and 
state judicial systems that are found within the U.S.; the use of precedent and the defining role of the principle of stare decisis in the 
United States; and some of the distinctive aspects of the U.S. system of dispute resolution.  
 
 A tentative schedule of classes, topics to be covered, and reading assignments is set forth below. 

 
 

Class Topic(s) Readings 
Class #1:   
Wednesday, May 2 
9:00 a.m. – 1:00 p.m. 

• Overview of the U.S. 
Constitution 

• The Federal Government:  
Shared Powers and Overlapping 
Authority 

• The Constitution of the United States of 
America 

• United States v. Morrison 
• Gonzalez v. Raich 
 

Class #2:   
Thursday, May 3 
9:00 a.m. – 1:00 p.m. 

• U.S. Judicial Systems 
 

• Article II of the Constitution of the United 
States of America 

• The Federal Court System in the United States 
• Marbury v. Madison. 

Class #3:   
Friday, May 4 
9:00 a.m. – 1:00 p.m. 

• Precedent and Stare Decsis 
 

• Selections from Hart v. Massanari 
• Planned Parenthood v. Casey 
• Lawrence v. Texas 
• Selections from Citizens United v. FEC (Chief 

Justice Roberts, concurring)  
Class #4:  
Saturday, May 5 
9:00 a.m. – 1:00 p.m. 

• Dispute Resolution in the 
United States 

 

• Selections from the Federal Rules of Civil 
Procedure 

• Materials from The Naked Cowboy case 
• Information about Studying in the U.S. 
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The Constitution of the United States of America 

We the People of the United States, in Order to form a more perfect Union, establish Justice, insure 
domestic Tranquillity, provide for the common defence, promote the general Welfare, and secure the 
Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the 
United States of America. 

Article I. 

Section 1 

All legislative Powers herein granted shall be vested in a Congress of the United States, which 
shall consist of a Senate and House of Representatives. 

Section 2 

The House of Representatives shall be composed of Members chosen every second Year by the 
People of the several States, and the Electors in each State shall have the Qualifications requisite for 
Electors of the most numerous Branch of the State Legislature. 

No Person shall be a Representative who shall not have attained to the Age of twenty five Years, 
and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant 
of that State in which he shall be chosen. 

Representatives and direct Taxes shall be apportioned among the several States which may be 
included within this Union, according to their respective Numbers, which shall be determined by adding 
to the whole Number of free Persons, including those bound to Service for a Term of Years, and 
excluding Indians not taxed, three fifths of all other Persons. The actual Enumeration shall be made 
within three Years after the first Meeting of the Congress of the United States, and within every 
subsequent Term of ten Years, in such Manner as they shall by Law direct. The Number of 
Representatives shall not exceed one for every thirty Thousand, but each State shall have at Least one 
Representative; and until such enumeration shall be made, the State of New Hampshire shall be entitled 
to chuse three, Massachusetts eight, Rhode Island and Providence Plantations one, Connecticut five, 
New-York six, New Jersey four, Pensylvania eight, Delaware one, Maryland six, Virginia ten, North 
Carolina five, South Carolina five, and Georgia three. 

When vacancies happen in the Representation from any State, the Executive Authority thereof 
shall issue Writs of Election to fill such Vacancies. 

The House of Representatives shall chuse their Speaker and other Officers; and shall have the 
sole Power of Impeachment. 

Section 3 

The Senate of the United States shall be composed of two Senators from each State, chosen by 
the Legislature thereof, for six Years; and each Senator shall have one Vote. 
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Immediately after they shall be assembled in Consequence of the first Election, they shall be 
divided as equally as may be into three Classes. The Seats of the Senators of the first Class shall be 
vacated at the Expiration of the second Year, of the second Class at the Expiration of the fourth Year, 
and of the third Class at the Expiration of the sixth Year, so that one third may be chosen every second 
Year; and if Vacancies happen by Resignation, or otherwise, during the Recess of the Legislature of any 
State, the Executive thereof may make temporary Appointments until the next Meeting of the 
Legislature, which shall then fill such Vacancies. 

No Person shall be a Senator who shall not have attained to the Age of thirty Years, and been 
nine Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State 
for which he shall be chosen. 

The Vice President of the United States shall be President of the Senate, but shall have no Vote, 
unless they be equally divided. 

The Senate shall chuse their other Officers, and also a President pro tempore, in the absence of 
the Vice President, or when he shall exercise the Office of President of the United States. 

The Senate shall have the sole Power to try all Impeachments. When sitting for that Purpose, 
they shall be on Oath or Affirmation. When the President of the United States is tried, the Chief Justice 
shall preside: And no Person shall be convicted without the Concurrence of two thirds of the Members 
present. 

Judgment in Cases of Impeachment shall not extend further than to removal from Office, and 
disqualification to hold and enjoy any Office of honor, Trust or Profit under the United States: but the 
Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, 
according to Law. 

Section 4 

The Times, Places and Manner of holding Elections for Senators and Representatives, shall be 
prescribed in each State by the Legislature thereof; but the Congress may at any time by Law make or 
alter such Regulations, except as to the Place of chusing Senators. 

The Congress shall assemble at least once in every Year, and such Meeting shall be on the first 
Monday in December, unless they shall by Law appoint a different Day. 

Section 5 

Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members, 
and a Majority of each shall constitute a Quorum to do Business; but a smaller number may adjourn 
from day to day, and may be authorized to compel the Attendance of absent Members, in such Manner, 
and under such Penalties as each House may provide. 

Each House may determine the Rules of its Proceedings, punish its Members for disorderly 
Behaviour, and, with the Concurrence of two thirds, expel a Member. 

http://en.wikipedia.org/wiki/Vice_President�
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Each House shall keep a Journal of its Proceedings, and from time to time publish the same, 
excepting such Parts as may in their Judgment require Secrecy; and the Yeas and Nays of the Members 
of either House on any question shall, at the Desire of one fifth of those Present, be entered on the 
Journal. 

Neither House, during the Session of Congress, shall, without the Consent of the other, adjourn 
for more than three days, nor to any other Place than that in which the two Houses shall be sitting. 

Section 6 

The Senators and Representatives shall receive a Compensation for their Services, to be 
ascertained by Law, and paid out of the Treasury of the United States. They shall in all Cases, except 
Treason, Felony and Breach of the Peace, be privileged from Arrest during their Attendance at the 
Session of their respective Houses, and in going to and returning from the same; and for any Speech or 
Debate in either House, they shall not be questioned in any other Place. 

No Senator or Representative shall, during the Time for which he was elected, be appointed to 
any civil Office under the Authority of the United States, which shall have been created, or the 
Emoluments whereof shall have been encreased during such time; and no Person holding any Office 
under the United States, shall be a Member of either House during his Continuance in Office. 

Section 7 

All Bills for raising Revenue shall originate in the House of Representatives; but the Senate may 
propose or concur with Amendments as on other Bills. 

Every Bill which shall have passed the House of Representatives and the Senate, shall, before it 
become a Law, be presented to the President of the United States; If he approve he shall sign it, but if 
not he shall return it, with his Objections to that House in which it shall have originated, who shall enter 
the Objections at large on their Journal, and proceed to reconsider it. If after such Reconsideration two 
thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, to the 
other House, by which it shall likewise be reconsidered, and if approved by two thirds of that House, it 
shall become a Law. But in all such Cases the Votes of both Houses shall be determined by Yeas and 
Nays, and the Names of the Persons voting for and against the Bill shall be entered on the Journal of 
each House respectively. If any Bill shall not be returned by the President within ten Days (Sundays 
excepted) after it shall have been presented to him, the Same shall be a Law, in like Manner as if he had 
signed it, unless the Congress by their Adjournment prevent its Return, in which Case it shall not be a 
Law. 

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of 
Representatives may be necessary (except on a question of Adjournment) shall be presented to the 
President of the United States; and before the Same shall take Effect, shall be approved by him, or being 
disapproved by him, shall be repassed by two thirds of the Senate and House of Representatives, 
according to the Rules and Limitations prescribed in the Case of a Bill. 

Section 8 
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The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the 
Debts and provide for the common Defence and general Welfare of the United States; but all Duties, 
Imposts and Excises shall be uniform throughout the United States; 

To borrow Money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among the several States, and with the Indian 
Tribes; 

To establish a uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies 
throughout the United States; 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights 
and Measures; 

To provide for the Punishment of counterfeiting the Securities and current Coin of the United 
States; 

To establish Post Offices and Post Roads; 

To promote the Progress of Science and useful Arts, by securing for limited Times to Authors 
and Inventors the exclusive Right to their respective Writings and Discoveries; 

To constitute Tribunals inferior to the Supreme Court; 

To define and punish Piracies and Felonies committed on the high Seas, and Offenses against 
the Law of Nations; 

To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on 
Land and Water; 

To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer 
Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and naval Forces; 

To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections 
and repel Invasions; 

To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of 
them as may be employed in the Service of the United States, reserving to the States respectively, the 
Appointment of the Officers, and the Authority of training the Militia according to the discipline 
prescribed by Congress; 



5 
 

To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten 
Miles square) as may, by Cession of particular States, and the Acceptance of Congress, become the Seat 
of the Government of the United States, and to exercise like Authority over all Places purchased by the 
Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, 
Arsenals, dock-Yards, and other needful Buildings;— And 

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing 
Powers, and all other Powers vested by this Constitution in the Government of the United States, or in 
any Department or Officer thereof. 

Section 9 

The Migration or Importation of such Persons as any of the States now existing shall think 
proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hundred 
and eight, but a Tax or duty may be imposed on such Importation, not exceeding ten dollars for each 
Person. 

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of 
Rebellion or Invasion the public Safety may require it. 

No Bill of Attainder or ex post facto Law shall be passed. 

No capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or 
Enumeration herein before directed to be taken. 

No Tax or Duty shall be laid on Articles exported from any State. 

No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of one 
State over those of another: nor shall Vessels bound to, or from, one State, be obliged to enter, clear, or 
pay Duties in another. 

No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by 
Law; and a regular Statement and Account of the Receipts and Expenditures of all public Money shall be 
published from time to time. 

No Title of Nobility shall be granted by the United States: And no Person holding any Office of 
Profit or Trust under them, shall, without the Consent of the Congress, accept of any present, 
Emolument, Office, or Title, of any kind whatever, from any King, Prince or foreign State. 

Section 10 

No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and 
Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin a Tender in Payment 
of Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of Contracts, or 
grant any Title of Nobility. 
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No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports or 
Exports, except what may be absolutely necessary for executing it's inspection Laws: and the net 
Produce of all Duties and Imposts, laid by any State on Imports or Exports, shall be for the Use of the 
Treasury of the United States; and all such Laws shall be subject to the Revision and Controul of the 
Congress. 

No State shall, without the Consent of Congress, lay any duty of Tonnage, keep Troops, or Ships 
of War in time of Peace, enter into any Agreement or Compact with another State, or with a foreign 
Power, or engage in War, unless actually invaded, or in such imminent Danger as will not admit of delay. 

 

Article II. 

Section 1 

The executive Power shall be vested in a President of the United States of America. He shall hold 
his Office during the Term of four Years, and, together with the Vice President, chosen for the same 
Term, be elected, as follows 

Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of 
Electors, equal to the whole Number of Senators and Representatives to which the State may be 
entitled in the Congress: but no Senator or Representative, or Person holding an Office of Trust or Profit 
under the United States, shall be appointed an Elector. 

The Electors shall meet in their respective States, and vote by Ballot for two Persons, of whom 
one at least shall not be an Inhabitant of the same State with themselves. And they shall make a List of 
all the Persons voted for, and of the Number of Votes for each; which List they shall sign and certify, and 
transmit sealed to the Seat of the Government of the United States, directed to the President of the 
Senate. The President of the Senate shall, in the Presence of the Senate and House of Representatives, 
open all the Certificates, and the Votes shall then be counted. The Person having the greatest Number of 
Votes shall be the President, if such Number be a Majority of the whole Number of Electors appointed; 
and if there be more than one who have such Majority, and have an equal Number of Votes, then the 
House of Representatives shall immediately chuse by Ballot one of them for President; and if no Person 
have a Majority, then from the five highest on the List the said House shall in like Manner chuse the 
President. But in chusing the President, the Votes shall be taken by States, the Representation from 
each State having one Vote; A quorum for this Purpose shall consist of a Member or Members from two 
thirds of the States, and a Majority of all the States shall be necessary to a Choice. In every Case, after 
the Choice of the President, the Person having the greatest Number of Votes of the Electors shall be the 
Vice President. But if there should remain two or more who have equal Votes, the Senate shall chuse 
from them by Ballot the Vice President. 

The Congress may determine the Time of chusing the Electors, and the Day on which they shall 
give their Votes; which Day shall be the same throughout the United States. 

No person except a natural born Citizen, or a Citizen of the United States, at the time of the 
Adoption of this Constitution, shall be eligible to the Office of President; neither shall any person be 
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eligible to that Office who shall not have attained to the Age of thirty five Years, and been fourteen 
Years a Resident within the United States. 

In Case of the Removal of the President from Office, or of his Death, Resignation, or Inability to 
discharge the Powers and Duties of the said Office, the Same shall devolve on the Vice President, and 
the Congress may by Law provide for the Case of Removal, Death, Resignation or Inability, both of the 
President and Vice President, declaring what Officer shall then act as President, and such Officer shall 
act accordingly, until the Disability be removed, or a President shall be elected. 

The President shall, at stated Times, receive for his Services, a Compensation, which shall 
neither be increased nor diminished during the Period for which he shall have been elected, and he shall 
not receive within that Period any other Emolument from the United States, or any of them. 

Before he enter on the Execution of his Office, he shall take the following Oath or Affirmation:—
"I do solemnly swear (or affirm) that I will faithfully execute the Office of President of the United States, 
and will to the best of my Ability, preserve, protect and defend the Constitution of the United States." 

Section 2 

The President shall be Commander in Chief of the Army and Navy of the United States, and of 
the Militia of the several States, when called into the actual Service of the United States; he may require 
the Opinion, in writing, of the principal Officer in each of the executive Departments, upon any subject 
relating to the Duties of their respective Offices, and he shall have power to Grant Reprieves and 
Pardons for Offenses against the United States, except in Cases of Impeachment. 

He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, 
provided two thirds of the Senators present concur; and he shall nominate, and by and with the Advice 
and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the 
supreme Court, and all other Officers of the United States, whose Appointments are not herein 
otherwise provided for, and which shall be established by Law: but the Congress may by Law vest the 
Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, 
or in the Heads of Departments. 

The President shall have power to fill up all Vacancies that may happen during the Recess of the 
Senate, by granting Commissions which shall expire at the End of their next Session. 

Section 3 

He shall from time to time give to the Congress Information of the State of the Union, and 
recommend to their Consideration such Measures as he shall judge necessary and expedient; he may, 
on extraordinary Occasions, convene both Houses, or either of them, and in Case of Disagreement 
between them, with Respect to the Time of Adjournment, he may adjourn them to such Time as he shall 
think proper; he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws 
be faithfully executed, and shall Commission all the Officers of the United States. 

Section 4 
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The President, Vice President and all civil Officers of the United States, shall be removed from 
Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and 
Misdemeanors. 

 

Article III. 

Section 1 

The judicial Power of the United States, shall be vested in one supreme Court, and in such 
inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the 
supreme and inferior Courts, shall hold their Offices during good Behavior, and shall, at stated Times, 
receive for their Services a Compensation, which shall not be diminished during their Continuance in 
Office. 

Section 2 

The judicial Power shall extend to all Cases, in Law and Equity, arising under this Constitution, 
the Laws of the United States, and Treaties made, or which shall be made, under their Authority;— to all 
Cases affecting Ambassadors, other public Ministers and Consuls;— to all Cases of admiralty and 
maritime Jurisdiction;— to Controversies to which the United States shall be a Party;— to Controversies 
between two or more States;— between a State and Citizens of another State;— between Citizens of 
different States;— between Citizens of the same State claiming Lands under Grants of different States, 
and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects. 

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a 
State shall be Party, the supreme Court shall have original Jurisdiction. In all the other Cases before 
mentioned, the supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such 
Exceptions, and under such Regulations as the Congress shall make. 

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and such Trial shall be 
held in the State where the said Crimes shall have been committed; but when not committed within any 
State, the Trial shall be at such Place or Places as the Congress may by Law have directed. 

Section.3. 

Treason against the United States, shall consist only in levying War against them, or in adhering 
to their Enemies, giving them Aid and Comfort. No Person shall be convicted of Treason unless on the 
Testimony of two Witnesses to the same overt Act, or on Confession in open Court. 

The Congress shall have Power to declare the Punishment of Treason, but no Attainder of 
Treason shall work Corruption of Blood, or Forfeiture except during the Life of the Person attainted. 

Article IV. 

Section 1 
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Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial 
Proceedings of every other State; And the Congress may by general Laws prescribe the Manner in which 
such Acts, Records and Proceedings shall be proved, and the Effect thereof. 

Section 2 

The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the 
several States. 

A Person charged in any State with Treason, Felony, or other Crime, who shall flee from Justice, 
and be found in another State, shall on Demand of the executive Authority of the State from which he 
fled, be delivered up, to be removed to the State having Jurisdiction of the Crime. 

No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, 
shall, in Consequence of any Law or Regulation therein, be discharged from such Service or Labour, but 
shall be delivered up on Claim of the Party to whom such Service or Labour may be due. 

Section 3 

New States may be admitted by the Congress into this Union; but no new State shall be formed 
or erected within the Jurisdiction of any other State; nor any State be formed by the Junction of two or 
more States, or parts of States, without the Consent of the Legislatures of the States concerned as well 
as of the Congress. 

The Congress shall have Power to dispose of and make all needful Rules and Regulations 
respecting the Territory or other Property belonging to the United States; and nothing in this 
Constitution shall be so construed as to Prejudice any Claims of the United States, or of any particular 
State. 

Section 4 

The United States shall guarantee to every State in this Union a Republican Form of 
Government, and shall protect each of them against Invasion; and on Application of the Legislature, or 
of the Executive (when the Legislature cannot be convened) against domestic Violence. 

 

Article V. 

The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose 
Amendments to this Constitution, or, on the Application of the Legislatures of two thirds of the several 
States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to all 
Intents and Purposes, as part of this Constitution, when ratified by the Legislatures of three fourths of 
the several States, or by Conventions in three fourths thereof, as the one or the other Mode of 
Ratification may be proposed by the Congress; Provided that no Amendment which may be made prior 
to the Year One thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses 
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in the Ninth Section of the first Article; and that no State, without its Consent, shall be deprived of it's 
equal Suffrage in the Senate. 

 

Article VI. 

All Debts contracted and Engagements entered into, before the Adoption of this Constitution, 
shall be as valid against the United States under this Constitution, as under the Confederation. 

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; 
and all Treaties made, or which shall be made, under the Authority of the United States, shall be the 
supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the 
Constitution or Laws of any State to the Contrary notwithstanding. 

The Senators and Representatives before mentioned, and the Members of the several State 
Legislatures, and all executive and judicial Officers, both of the United States and of the several States, 
shall be bound by Oath or Affirmation, to support this Constitution; but no religious Test shall ever be 
required as a Qualification to any Office or public Trust under the United States. 

 

Article VII. 

The Ratification of the Conventions of nine States, shall be sufficient for the Establishment of 
this Constitution between the States so ratifying the Same. 

 

Amendment 1 (1791) 

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to 
assemble, and to petition the Government for a redress of grievances. 

Amendment 2 (1791) 

A well regulated Militia, being necessary to the security of a free State, the right of the people to keep 
and bear Arms, shall not be infringed. 

Amendment 3 (1791) 

No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in 
time of war, but in a manner to be prescribed by law. 

Amendment 4 (1791) 

http://en.wikisource.org/wiki/Articles_of_Confederation�
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The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly describing the place to be searched, and the persons 
or things to be seized. 

Amendment 5 (1791) 

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when 
in actual service in time of War or public danger; nor shall any person be subject for the same offense to 
be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private 
property be taken for public use, without just compensation. 

Amendment 6 (1791) 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his 
favor, and to have the Assistance of Counsel for his defence. 

Amendment 7 (1791)  

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by 
jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court of the 
United States, than according to the rules of the common law. 

Amendment 8 (1791) 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments 
inflicted. 

Amendment 9 (1791) 

The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage 
others retained by the people.  

Amendment 10 (1791) 

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the people. 

Amendment 11 (1795) 

http://www.usconstitution.net/glossary.html#DOUBLEJ�
http://www.usconstitution.net/glossary.html#DOUBLEJ�
http://www.usconstitution.net/glossary.html#DEPRIVE�
http://www.usconstitution.net/consttop_duep.html�
http://www.usconstitution.net/glossary.html#IMPARTIAL�
http://www.usconstitution.net/constmiss.html�
http://www.usconstitution.net/glossary.html#ENUMERATE�


12 
 

The Judicial power of the United States shall not be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens 
or Subjects of any Foreign State. 

Amendment 12 (1804) 

The Electors shall meet in their respective states, and vote by ballot for President and Vice-President, 
one of whom, at least, shall not be an inhabitant of the same state with themselves; they shall name in 
their ballots the person voted for as President, and in distinct ballots the person voted for as Vice-
President, and they shall make distinct lists of all persons voted for as President, and of all persons voted 
for as Vice-President and of the number of votes for each, which lists they shall sign and certify, and 
transmit sealed to the seat of the government of the United States, directed to the President of the 
Senate; 

The President of the Senate shall, in the presence of the Senate and House of Representatives, open all 
the certificates and the votes shall then be counted; 

The person having the greatest Number of votes for President, shall be the President, if such number be 
a majority of the whole number of Electors appointed; and if no person have such majority, then from 
the persons having the highest numbers not exceeding three on the list of those voted for as President, 
the House of Representatives shall choose immediately, by ballot, the President. But in choosing the 
President, the votes shall be taken by states, the representation from each state having one vote; a 
quorum for this purpose shall consist of a member or members from two-thirds of the states, and a 
majority of all the states shall be necessary to a choice. And if the House of Representatives shall not 
choose a President whenever the right of choice shall devolve upon them, before the fourth day of 
March next following, then the Vice-President shall act as President, as in the case of the death or other 
constitutional disability of the President. 

The person having the greatest number of votes as Vice-President, shall be the Vice-President, if such 
number be a majority of the whole number of Electors appointed, and if no person have a majority, then 
from the two highest numbers on the list, the Senate shall choose the Vice-President; a quorum for the 
purpose shall consist of two-thirds of the whole number of Senators, and a majority of the whole 
number shall be necessary to a choice. But no person constitutionally ineligible to the office of President 
shall be eligible to that of Vice-President of the United States. 

Amendment 13 (1865) 

1. Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall 
have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction. 

2. Congress shall have power to enforce this article by appropriate legislation. 

Amendment 14 (1868) 

1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they reside. No State shall make or enforce any 
law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State 
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deprive any person of life, liberty, or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

2. Representatives shall be apportioned among the several States according to their respective numbers, 
counting the whole number of persons in each State, excluding Indians not taxed. But when the right to 
vote at any election for the choice of electors for President and Vice-President of the United States, 
Representatives in Congress, the Executive and Judicial officers of a State, or the members of the 
Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one years of 
age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or 
other crime, the basis of representation therein shall be reduced in the proportion which the number of 
such male citizens shall bear to the whole number of male citizens twenty-one years of age in such 
State. 

3. No person shall be a Senator or Representative in Congress, or elector of President and Vice-
President, or hold any office, civil or military, under the United States, or under any State, who, having 
previously taken an oath, as a member of Congress, or as an officer of the United States, or as a member 
of any State legislature, or as an executive or judicial officer of any State, to support the Constitution of 
the United States, shall have engaged in insurrection or rebellion against the same, or given aid or 
comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such 
disability. 

4. The validity of the public debt of the United States, authorized by law, including debts incurred for 
payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be 
questioned. But neither the United States nor any State shall assume or pay any debt or obligation 
incurred in aid of insurrection or rebellion against the United States, or any claim for the loss or 
emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void. 

5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article. 

Amendment 15 (1870) 

1. The right of citizens of the United States to vote shall not be denied or abridged by the United States 
or by any State on account of race, color, or previous condition of servitude. 

2. The Congress shall have power to enforce this article by appropriate legislation. 

Amendment 16 (1913) 

The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, 
without apportionment among the several States, and without regard to any census or enumeration. 

Amendment 17 (1913) 

The Senate of the United States shall be composed of two Senators from each State, elected by the 
people thereof, for six years; and each Senator shall have one vote. The electors in each State shall have 
the qualifications requisite for electors of the most numerous branch of the State legislatures. 
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When vacancies happen in the representation of any State in the Senate, the executive authority of such 
State shall issue writs of election to fill such vacancies: Provided, That the legislature of any State may 
empower the executive thereof to make temporary appointments until the people fill the vacancies by 
election as the legislature may direct. 

This amendment shall not be so construed as to affect the election or term of any Senator chosen 
before it becomes valid as part of the Constitution. 

Amendment 18 (1919) 

1. After one year from the ratification of this article the manufacture, sale, or transportation of 
intoxicating liquors within, the importation thereof into, or the exportation thereof from the United 
States and all territory subject to the jurisdiction thereof for beverage purposes is hereby prohibited. 

2. The Congress and the several States shall have concurrent power to enforce this article by 
appropriate legislation. 

3. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution 
by the legislatures of the several States, as provided in the Constitution, within seven years from the 
date of the submission hereof to the States by the Congress. 

Amendment 19 (1920) 

The right of citizens of the United States to vote shall not be denied or abridged by the United States or 
by any State on account of sex. 

Congress shall have power to enforce this article by appropriate legislation. 

Amendment 20 (1933) 

1. The terms of the President and Vice President shall end at noon on the 20th day of January, and the 
terms of Senators and Representatives at noon on the 3d day of January, of the years in which such 
terms would have ended if this article had not been ratified; and the terms of their successors shall then 
begin. 

2. The Congress shall assemble at least once in every year, and such meeting shall begin at noon on the 
3d day of January, unless they shall by law appoint a different day. 

3. If, at the time fixed for the beginning of the term of the President, the President elect shall have died, 
the Vice President elect shall become President. If a President shall not have been chosen before the 
time fixed for the beginning of his term, or if the President elect shall have failed to qualify, then the 
Vice President elect shall act as President until a President shall have qualified; and the Congress may by 
law provide for the case wherein neither a President elect nor a Vice President elect shall have qualified, 
declaring who shall then act as President, or the manner in which one who is to act shall be selected, 
and such person shall act accordingly until a President or Vice President shall have qualified. 
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4. The Congress may by law provide for the case of the death of any of the persons from whom the 
House of Representatives may choose a President whenever the right of choice shall have devolved 
upon them, and for the case of the death of any of the persons from whom the Senate may choose a 
Vice President whenever the right of choice shall have devolved upon them. 

5. Sections 1 and 2 shall take effect on the 15th day of October following the ratification of this article. 

6. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution 
by the legislatures of three-fourths of the several States within seven years from the date of its 
submission. 

Amendment 21 (1933) 

1. The eighteenth article of amendment to the Constitution of the United States is hereby repealed. 

2. The transportation or importation into any State, Territory, or possession of the United States for 
delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby prohibited. 

3. The article shall be inoperative unless it shall have been ratified as an amendment to the Constitution 
by conventions in the several States, as provided in the Constitution, within seven years from the date of 
the submission hereof to the States by the Congress. 

Amendment 22 (1951) 

1. No person shall be elected to the office of the President more than twice, and no person who has held 
the office of President, or acted as President, for more than two years of a term to which some other 
person was elected President shall be elected to the office of the President more than once. But this 
Article shall not apply to any person holding the office of President, when this Article was proposed by 
the Congress, and shall not prevent any person who may be holding the office of President, or acting as 
President, during the term within which this Article becomes operative from holding the office of 
President or acting as President during the remainder of such term. 

2. This article shall be inoperative unless it shall have been ratified as an amendment to the Constitution 
by the legislatures of three-fourths of the several States within seven years from the date of its 
submission to the States by the Congress. 

Amendment 23 (1961) 

1. The District constituting the seat of Government of the United States shall appoint in such manner as 
the Congress may direct: A number of electors of President and Vice President equal to the whole 
number of Senators and Representatives in Congress to which the District would be entitled if it were a 
State, but in no event more than the least populous State; they shall be in addition to those appointed 
by the States, but they shall be considered, for the purposes of the election of President and Vice 
President, to be electors appointed by a State; and they shall meet in the District and perform such 
duties as provided by the twelfth article of amendment. 

2. The Congress shall have power to enforce this article by appropriate legislation. 
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Amendment 24 (1964) 

1. The right of citizens of the United States to vote in any primary or other election for President or Vice 
President, for electors for President or Vice President, or for Senator or Representative in Congress, shall 
not be denied or abridged by the United States or any State by reason of failure to pay any poll tax or 
other tax. 

2. The Congress shall have power to enforce this article by appropriate legislation. 

Amendment 25 (1967) 

1. In case of the removal of the President from office or of his death or resignation, the Vice President 
shall become President. 

2. Whenever there is a vacancy in the office of the Vice President, the President shall nominate a Vice 
President who shall take office upon confirmation by a majority vote of both Houses of Congress. 

3. Whenever the President transmits to the President pro tempore of the Senate and the Speaker of the 
House of Representatives his written declaration that he is unable to discharge the powers and duties of 
his office, and until he transmits to them a written declaration to the contrary, such powers and duties 
shall be discharged by the Vice President as Acting President. 

4. Whenever the Vice President and a majority of either the principal officers of the executive 
departments or of such other body as Congress may by law provide, transmit to the President pro 
tempore of the Senate and the Speaker of the House of Representatives their written declaration that 
the President is unable to discharge the powers and duties of his office, the Vice President shall 
immediately assume the powers and duties of the office as Acting President. 

Thereafter, when the President transmits to the President pro tempore of the Senate and the Speaker of 
the House of Representatives his written declaration that no inability exists, he shall resume the powers 
and duties of his office unless the Vice President and a majority of either the principal officers of the 
executive department or of such other body as Congress may by law provide, transmit within four days 
to the President pro tempore of the Senate and the Speaker of the House of Representatives their 
written declaration that the President is unable to discharge the powers and duties of his office. 
Thereupon Congress shall decide the issue, assembling within forty eight hours for that purpose if not in 
session. If the Congress, within twenty one days after receipt of the latter written declaration, or, if 
Congress is not in session, within twenty one days after Congress is required to assemble, determines by 
two thirds vote of both Houses that the President is unable to discharge the powers and duties of his 
office, the Vice President shall continue to discharge the same as Acting President; otherwise, the 
President shall resume the powers and duties of his office. 

Amendment 26 (1971)  

1. The right of citizens of the United States, who are eighteen years of age or older, to vote shall not be 
denied or abridged by the United States or by any State on account of age. 

2. The Congress shall have power to enforce this article by appropriate legislation. 
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Amendment 27 (1992)  

No law, varying the compensation for the services of the Senators and Representatives, shall take effect, 
until an election of Representatives shall have intervened. 
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529 U.S. 598

UNITED STATES, Petitioner, 
v. 

Antonio J. MORRISON, et al., Respondents. 
 

Argued Jan. 11, 2000. 
Decided May 15, 2000. 

  
Chief Justice REHNQUIST delivered the opinion of the Court. 
 
 In these cases we consider the constitutionality of 42 U.S.C. §13981, which provides a federal 
civil remedy for the victims of gender- motivated violence.   The United States Court of Appeals for the 
Fourth Circuit, sitting en banc, struck down §  13981 because it concluded that Congress lacked 
constitutional authority to enact the section's civil remedy. Believing that these cases are controlled by 
our decisions in United States v. Lopez, 514 U.S. 549, 115 S.Ct. 1624, 131 L.Ed.2d 626 (1995), United 
States v. Harris, 106 U.S. 629, 1 S.Ct. 601, 27 L.Ed. 290 (1883), and the In re Civil Rights Cases, 109 U.S. 3, 
3 S.Ct. 18, 27 L.Ed. 835 (1883), we affirm. 
 

I 
 
 Petitioner Christy Brzonkala enrolled at Virginia Polytechnic Institute  (Virginia Tech) in the fall of 
1994.   In September of that year, Brzonkala met respondents Antonio Morrison and James Crawford, 
who were both students at Virginia Tech and members of its varsity football team.   Brzonkala alleges 
that, within 30 minutes of meeting Morrison and Crawford, they assaulted and repeatedly raped her.   
After the attack, Morrison allegedly told Brzonkala, "You better not have any ... diseases."   Complaint ¶  
22.   In the months following the rape, Morrison also allegedly announced in the dormitory's dining 
room that he "like[d] to get girls drunk and...." Id., ¶  31.   The omitted portions, quoted verbatim in the 
briefs on file with this Court, consist of boasting, debased remarks about what Morrison would do to 
women, vulgar remarks that cannot fail to shock and offend. 
 
 Brzonkala alleges that this attack caused her to become severely emotionally disturbed and 
depressed.   She sought assistance from a university psychiatrist, who prescribed antidepressant 
medication.   Shortly after the rape Brzonkala stopped attending classes and withdrew from the 
university. 
 
  In early 1995, Brzonkala filed a complaint against respondents under Virginia Tech's Sexual 
Assault Policy.   During the school-conducted hearing on her complaint, Morrison admitted having 
sexual contact with her despite the fact that she had twice told him "no."   After the hearing, Virginia 
Tech's Judicial Committee found insufficient evidence to punish Crawford, but found Morrison guilty of 
sexual assault and sentenced him to immediate suspension for two semesters. 
 
 Virginia Tech's dean of students upheld the judicial committee's sentence.  However, in July 
1995, Virginia Tech informed Brzonkala that Morrison intended to initiate a court challenge to his 
conviction under the Sexual Assault Policy.   University officials told her that a second hearing would be 
necessary to remedy the school's error in prosecuting her complaint under that policy, which had not 
been widely circulated to students.   The university therefore conducted a second hearing under its 
Abusive Conduct Policy, which was in force prior to the dissemination of the Sexual Assault Policy. 
Following this second hearing the Judicial Committee again found Morrison guilty and sentenced him to 
an identical 2-semester suspension.   This time, however, the description of Morrison's offense was, 
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without explanation, changed from "sexual assault" to "using abusive language." 
 
 Morrison appealed his second conviction through the university's administrative system.   On 
August 21, 1995, Virginia Tech's senior vice president and provost set aside Morrison's punishment.   
She concluded that it was " 'excessive when compared with other cases where there has been a finding 
of violation of the Abusive Conduct Policy,' " Brzonkala v. Virginia Polytechnic and State Univ., 132 F.3d 
949, 955 (C.A.4 1997).   Virginia Tech did not inform Brzonkala of this decision.   After learning from a 
newspaper that Morrison would be returning to Virginia Tech for the fall 1995 semester, she dropped 
out of the university. 
 
 In December 1995, Brzonkala sued Morrison … in the United States District Court for the 
Western District of Virginia.   Her complaint alleged that Morrison's …attack violated §  13981 …. 
Morrison … moved to dismiss this complaint on the grounds that …  §  13981's civil remedy is 
unconstitutional.   The United States, petitioner in No. 99-5, intervened to defend §  13981's 
constitutionality. 
 
 The District Court … dismissed the complaint because it concluded that Congress lacked 
authority to enact the section under … the Commerce Clause ….  Brzonkala v. Virginia Polytechnic and 
State Univ., 935 F.Supp. 779 (W.D.Va.1996). 
 
 A divided panel of the Court of Appeals reversed the District Court, reinstating Brzonkala's §  
13981 claim. [FN1]  Brzonkala v. Virginia Polytechnic and State Univ., 132 F.3d 949 (C.A.4 1997).   The full 
Court of Appeals vacated the panel's opinion and reheard the case en banc.   The en banc court … by a 
divided vote affirmed the District Court's conclusion that Congress lacked constitutional authority to 
enact §  13981's civil remedy.  Brzonkala v. Virginia Polytechnic and State Univ., 169 F.3d 820 (C.A.4 
1999).   Because the Court of Appeals invalidated a federal statute on constitutional grounds, we 
granted certiorari.  527 U.S. 1068, 120 S.Ct. 11, 144 L.Ed.2d 842 (1999). 
 

FN1. [Omitted] 
 

FN2. [Omitted] 
 
 Section 13981 was part of the Violence Against Women Act of 1994, §  40302, 108 Stat. 1941-
1942.   It states that "[a]ll persons within the United States shall have the right to be free from crimes of 
violence motivated by gender." 42 U.S.C. §  13981(b).   To enforce that right, subsection (c) declares:  
 

"A person (including a person who acts under color of any statute, ordinance, regulation, 
custom, or usage of any State) who commits a crime of violence motivated by gender and thus 
deprives another of the right declared in subsection (b) of this section shall be liable to the party 
injured, in an action for the recovery of compensatory and punitive damages, injunctive and 
declaratory relief, and such other relief as a court may deem appropriate." 

 
 Section 13981 defines a "crim[e] of violence motivated by gender" as "a crime of violence 
committed because of gender or on the basis of gender, and due, at least in part, to an animus based on 
the victim's gender." §  13981(d)(1).   It also provides that the term "crime of violence" includes any  
 

"(A) ... act or series of acts that would constitute a felony against the person or that would 
constitute a felony against property if the conduct presents a serious risk of physical injury to 
another, and that would come within the meaning of State or Federal offenses described in 
section 16 of0Title 18, whether or not those acts have actually resulted in criminal charges, 
prosecution, or conviction and whether or not those acts were committed in the special 

http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997249136&ReferencePosition=955�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997249136&ReferencePosition=955�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=1000546&DocName=42USCAS13981&FindType=L�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=1000546&DocName=42USCAS13981&FindType=L�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=1000546&DocName=42USCAS13981&FindType=L�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=345&FindType=Y&SerialNum=1996174211�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=345&FindType=Y&SerialNum=1996174211�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=345&FindType=Y&SerialNum=1996174211�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=1000546&DocName=42USCAS13981&FindType=L�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=1000546&DocName=42USCAS13981&FindType=L�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=506&FindType=Y&SerialNum=1997249136�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=506&FindType=Y&SerialNum=1997249136�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=1000546&DocName=42USCAS13981&FindType=L�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=506&FindType=Y&SerialNum=1999070833�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=506&FindType=Y&SerialNum=1999070833�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=708&FindType=Y&SerialNum=1999158951�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=1000546&DocName=42USCAS13981&FindType=L�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=1000546&DocName=42USCAS13981&FindType=L�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=1000546&DocName=42USCAS13981&FindType=L�
http://www.westlaw.com/Find/Default.wl?rs=%20%20%20%201.0&vr=2.0&DB=1000546&DocName=42USCAS13981&FindType=L�


 

 3 

maritime, territorial, or prison jurisdiction of the United States;" and  
"(B) includes an act or series of acts that would constitute a felony described in subparagraph 
(A) but for the relationship between the person who takes such action and the individual against 
whom such action is taken." §  13981(d)(2). 

 
 Further clarifying the broad scope of §  13981's civil remedy, subsection (e)(2) states that 
"[n]othing in this section requires a prior criminal complaint, prosecution, or conviction to establish the 
elements of a cause of action under subsection (c) of this section."   And subsection (e)(3) provides a §  
13981 litigant with a choice of forums:  Federal and state courts "shall have concurrent jurisdiction" over 
complaints brought under the section. 
 
 Although the foregoing language of §  13981 covers a wide swath of criminal conduct, Congress 
placed some limitations on the section's federal civil remedy.   Subsection (e)(1) states that "[n]othing in 
this section entitles a person to a cause of action under subsection (c) of this section for random acts of 
violence unrelated to gender or for acts that cannot be demonstrated, by a preponderance of the 
evidence, to be motivated by gender."   Subsection (e)(4) further states that §  13981 shall not be 
construed "to confer on the courts of the United States jurisdiction over any State law claim seeking the 
establishment of a divorce, alimony, equitable distribution of marital property, or child custody decree." 
 
 Every law enacted by Congress must be based on one or more of its powers enumerated in the 
Constitution.  "The powers of the legislature are defined and limited;  and that those limits may not be 
mistaken, or forgotten, the constitution is written."  Marbury v. Madison, 1 Cranch 137, 176, 2 L.Ed. 60 
(1803) (Marshall, C. J.).   Congress explicitly identified the sources of federal authority on which it relied 
in enacting §  13981.   It said that a "Federal civil rights cause of action" is established "[p]ursuant to the 
affirmative power of Congress ... under section 8 of Article I of the Constitution."  42 U.S.C. §  13981(a).   
We address Congress' authority to enact this remedy …. 
 

II 
 
 Due respect for the decisions of a coordinate branch of Government demands that we invalidate 
a congressional enactment only upon a plain showing that Congress has exceeded its constitutional 
bounds.   See United States v. Lopez, 514 U.S., at 568, 577-578, 115 S.Ct. 1624 (KENNEDY, J., concurring);  
United States v. Harris, 106 U.S., at 635, 1 S.Ct. 601. With this presumption of constitutionality in mind, 
we turn to the question whether §  13981 falls within Congress' power under Article I, §  8, of the 
Constitution.   Brzonkala and the United States rely upon the third clause of the section, which gives 
Congress power "[t]o regulate Commerce with foreign Nations, and among the several States, and with 
the Indian Tribes." 
 
 As we discussed at length in Lopez, our interpretation of the Commerce Clause has changed as 
our Nation has developed.   See 514 U.S., at 552-557, 115 S.Ct. 1624;  id., at 568-574, 115 S.Ct. 1624 
(KENNEDY, J., concurring);  yd., at 584, 593-599, 115 S.Ct. 1624 (THOMAS, J., concurring).   We need not 
repeat that detailed review of the Commerce Clause's history here;  it suffices to say that, in the years 
since NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 57 S.Ct. 615, 81 L.Ed. 893 (1937), Congress has 
had considerably greater latitude in regulating conduct and transactions under the Commerce Clause 
than our previous case law permitted. See Lopez, 514 U.S., at 555-556, 115 S.Ct. 1624;  id., at 573-574, 
115 S.Ct. 1624 (KENNEDY, J., concurring). 
 
 Lopez emphasized, however, that even under our modern, expansive interpretation of the 
Commerce Clause, Congress' regulatory authority is not without effective bounds.  Id., at 557, 115 S.Ct. 
1624.  
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[E]ven [our] modern-era precedents which have expanded congressional power under 
the Commercu Clause confirm that this power is subject to outer limits.   In Jones & Laughlin 
Steel, the Court warned that the scope of the interstate commerce power 'must be considered 
in the light of our dual system of government and may not be extended so as to embrace effects 
upon interstate commerce so indirect and remote that to embrace them, in view of our complex 
society, would effectually obliterate the distinction between what is national and what is local 
and create a completely centralized government.' " Id., at 556-557, 115 S.Ct. 1624 (quoting 
Jones & Laughlin Steel, supra, at 37, 57 S.Ct. 615). [FN omitted]  

 
 As we observed in Lopez, modern Commerce Clause jurisprudence has  "identified three broad 
categories of activity that Congress may regulate under its commerce power."  514 U.S., at 558, 115 
S.Ct. 1624 (citing Hodel v. Virginia Surface Mining & Reclamation Assn., Inc., 452 U.S. 264, 276-277, 101 
S.Ct. 2352, 69 L.Ed.2d 1 (1981);  Perez v. United States, 402 U.S. 146, 150, 91 S.Ct. 1357, 28 L.Ed.2d 686 
(1971)).  "First, Congress may regulate the use of the channels of interstate commerce."  514 U.S., at 
558, 115 S.Ct. 1624 (citing Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 256, 85 S.Ct. 348, 
13 L.Ed.2d 258 (1964);  United States v. Darby, 312 U.S. 100, 114, 61 S.Ct. 451, 85 L.Ed. 609 (1941)).  
"Second, Congress is empowered to regulate and protect the instrumentalities of interstate commerce, 
or persons or things in interstate commerce, even though the threat may come only from intrastate 
activities."  514 U.S., at 558, 115 S.Ct. 1624 (citing Shreveport Rate Cases, 234 U.S. 342, 34 S.Ct. 833, 58 
L.Ed. 1341 (1914); Southern R. Co. v. United States, 222 U.S. 20, 32 S.Ct. 2, 56 L.Ed. 72 (1911);  Perez, 
supra, at 150, 91 S.Ct. 1357).  "Finally, Congress' commerce authority includes the power to regulate 
those activities having a substantial relation to interstate commerce, ... i.e., those activities that 
substantially affect interstate commerce."  514 U.S., at 558-559, 115 S.Ct. 1624 (citing Jones & Laughlin 
Steel, supra, at 37, 57 S.Ct. 615). 
 
 Petitioners do not contend that these cases fall within either of the first two of these categories 
of Commerce Clause regulation.   They seek to sustain §  13981 as a regulation of activity that 
substantially affects interstate commerce.   Given §  13981's focus on gender-motivated violence 
wherever it occurs (rather than violence directed at the instrumentalities of interstate commerce, 
interstate markets, or things or persons in interstate commerce), we agree that this is the proper 
inquiry. 
 
 Since Lopez most recently canvassed and clarified our case law governing this third category of 
Commerce Clause regulation, it provides the proper framework for conducting the required analysis of §  
13981.   In Lopez, we held that the Gun-Free School Zones Act of 1990, 18 U.S.C. §  922(q)(1)(A), which 
made it a federal crime to knowingly possess a firearm in a school zone, exceeded Congress' authority 
under the Commerce Clause.   See 514 U.S., at 551, 115 S.Ct. 1624.   Several significant considerations 
contributed to our decision. 
 
 First, we observed that §  922(q) was "a criminal statute that by its terms has nothing to do with 
'commerce' or any sort of economic enterprise, however broadly one might define those terms."  Id., at 
561, 115 S.Ct. 1624.   Reviewing our case law, we noted that "we have upheld a wide variety of 
congressional Acts regulating intrastate economic activity where we have concluded that the activity 
substantially affected interstate commerce."  Id., at 559, 115 S.Ct. 1624.   Although we cited only a few 
examples, including Wickard v. Filburn, 317 U.S. 111, 63 S.Ct. 82, 87 L.Ed.0122 (1942);  Hodel, supra;  
Perez, supra;  Katzenbach v. McClung, 379 U.S. 294, 85 S.Ct. 377, 13 L.Ed.2d 290 (1964);  and Heart of 
Atlanta Motel, supra, we stated that the pattern of analysis is clear.  Lopez, 514 U.S., at 559-560, 115 
S.Ct. 1624.  "Where economic activity substantially affects interstate commerce, legislation regulating 
that activity will be sustained." Id., at 560, 115 S.Ct. 1624. 
 
 Both petitioners and Justice SOUTER's dissent downplay the role that the economic nature of 
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the regulated activity plays in our Commerce Clause analysis.   But a fair reading of Lopez shows that the 
noneconomic, criminal nature of the conduct at issue was central to our decision in that case.   See, e.g., 
id., at 551, 115 S.Ct. 1624 ("The Act [does not] regulat[e] a commercial activity"), 560 ("Even Wickard, 
which is perhaps the most far reaching example of Commerce Clause authority over intrastate activity, 
involved economic activity in a way that the possession of a gun in a school zone does not"), 561 
("Section 922(q) is not an essential part of a larger regulation of economic activity"), 566 ("Admittedly, a 
determination whether an intrastate activity is commercial or noncommercial may in some cases result 
in legal uncertainty.   But, so long as Congress' authority is limited to those powers enumerated in the 
Constitution, and so long as those enumerated powers are interpreted as having judicially enforceable 
outer limits, congressional legislation under the Commerce Clause always will engender 'legal 
uncertainty' "), 567 ("The possession of a gun in a local school zone is in no sense an economic activity 
that might, through repetition elsewhere, substantially affect any sort of interstate commerce");  see 
also id., at 573-574, 115 S.Ct. 1624 (KENNEDY, J., concurring) (stating that Lopez did not alter our 
"practical conception of commercial regulation" and that Congress may "regulate in the commercial 
sphere on the assumption that we have a single market and a unified purpose to build a stable national 
economy"), 577 ("Were the Federal Government to take over the regulation of entire areas of 
traditional state concern, areas having nothing to do with the regulation of commercial activities, the 
boundaries between the spheres of federal and state authority would blur"), 580 ("[U]nlike the earlier 
cases to come before the Court here neither the actors nor their conduct has a commercial character, 
and neither the purposes nor the design of the statute has an evident commercial nexus.   The statute 
makes the simple possession of a gun within 1,000 feet of the grounds of the school a criminal offense.   
In a sense any conduct in this interdependent world of ours has an ultimate commercial origin or 
consequence, but we have not yet said the commerce power may reach so far" (citation omitted)).  
Lopez's review of Commerce Clause case law demonstrates that in those cases where we have sustained 
federal regulation of intrastate activity based upon the activity's substantial effects on interstate 
commerce, the activity in question has been some sort of economic endeavor.   See id., at 559-560, 115 
S.Ct. 1624.  [FN omitted]  
 
 The second consideration that we found important in analyzing §  922(q) was that the statute 
contained "no express jurisdictional element which might limit its reach to a discrete set of firearm 
possessions that additionally have an explicit connection with or effect on interstate commerce."  Id., at 
562, 115 S.Ct. 1624.   Such a jurisdictional element may establish that the enactment is in pursuance of 
Congress' regulation of interstate commerce. 
 
 Third, we noted that neither §  922(q) " 'nor its legislative history contain[s] express 
congressional findings regarding the effects upon interstate commerce of gun possession in a school 
zone.' " Ibid. (quoting Brief for United States, O.T.1994, No. 93-1260, pp. 5-6).   While "Congress 
normally is not required to make formal findings as to the substantial burdens that an activity has on 
interstate commerce," 514 U.S., at 562, 115 S.Ct. 1624 (citing McClung, supra, at 304, 85 S.Ct. 377;  
Perez, 402 U.S., at 156, 91 S.Ct. 1357), the existence of such findings may "enable us to evaluate the 
legislative judgment that the activity in question substantially affect[s] interstate commerce, even 
though no such substantial effect [is] visible to the naked eye."  514 U.S., at 563, 115 S.Ct. 1624. 
 
 Finally, our decision in Lopez rested in part on the fact that the link between gun possession and 
a substantial effect on interstate commerce was attenuated.  Id., at 563-567, 115 S.Ct. 1624.   The 
United States argued that the possession of guns may lead to violent crime, and that violent crime "can 
be expected to affect the functioning of the national economy in two ways.  First, the costs of violent 
crime are substantial, and, through the mechanism of insurance, those costs are spread throughout the 
population. Second, violent crime reduces the willingness of individuals to travel to areas within the 
country that are perceived to be unsafe."  Id., at 563-564, 115 S.Ct. 1624 (citation omitted).   The 
Government also argued that the presence of guns at schools poses a threat to the educational process, 
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which in turn threatens to produce a less efficient and productive work force, which will negatively 
affect national productivity and thus interstate commerce.  Ibid. 
 

We rejected these "costs of crime" and "national productivity" arguments because they would 
permit Congress to "regulate not only all violent crime, but all activities that might lead to violent crime, 
regardless of how tenuously they relate to interstate commerce."  Id., at 564, 115 S.Ct. 1624.   We noted 
that, under this but-for reasoning:  
 

Congress could regulate any activity that it found was related to the economic productivity of 
individual citizens:  family law (including marriage, divorce, and child custody), for example.   
Under the[se] theories ..., it is difficult to perceive any limitation on federal power, even in areas 
such as criminal law enforcement or education where States historically have been sovereign.   
Thus, if we were to accept the Government's arguments, we are hard pressed to posit any 
activity by an individual that Congress is without power to regulate.   

 
Ibid. 
 
 With these principles underlying our Commerce Clause jurisprudence as reference points, the 
proper resolution of the present cases is clear. Gender-motivated crimes of violence are not, in any 
sense of the phrase, economic activity.   While we need not adopt a categorical rule against aggregating 
the effects of any noneconomic activity in order to decide these cases, thus far in our Nation's history 
our cases have upheld Commerce Clause regulation of intrastate activity only where that activity is 
economic in nature.   See, e.g., id., at 559-560, 115 S.Ct. 1624, and the cases cited therein. 
 
 Like the Gun-Free School Zones Act at issue in Lopez, §  13981 contains no jurisdictional element 
establishing that the federal cause of action is in pursuance of Congress' power to regulate interstate 
commerce. Although Lopez makes clear that such a jurisdictional element would lend support to the 
argument that §  13981 is sufficiently tied to interstate commerce, Congress elected to cast §  13981's 
remedy over a wider, and more purely intrastate, body of violent crime.  [FN omitted]  
 
 In contrast with the lack of congressional findings that we faced in Lopez, §  13981 is supported 
by numerous findings regarding the serious impact that gender-motivated violence has on victims and 
their families.   See, e.g., H.R. Conf. Rep. No. 103-711, p. 385 (1994), U.S.Code Cong. & Admin.News 
1994, pp. 1803, 1853;  S.Rep. No. 103-138, p. 40 (1993);  S.Rep. No. 101-545, p. 33 (1990).   But the 
existence of congressional findings is not sufficient, by itself, to sustain the constitutionality of 
Commerce Clause legislation.   As we stated in Lopez, " '[S]imply because Congress may conclude that a 
particular activity substantially affects interstate commerce does not necessarily make it so.' " 514 U.S., 
at 557, n. 2, 115 S.Ct. 1624 (quoting Hodel, 452 U.S., at 311, 101 S.Ct. 2389 (REHNQUIST, J., concurring in 
judgment)).   Rather, " '[w]hether particular operations affect interstate commerce sufficiently to come 
under the constitutional power of Congress to regulate them is ultimately a judicial rather than a 
legislative question, and can be settled finally only by this Court.' " 514 U.S., at 557, n. 2, 115 S.Ct. 1624 
(quoting Heart of Atlanta Motel, 379 U.S., at 273, 85 S.Ct. 348 (Black, J., concurring)). 
 
 In these cases, Congress' findings are substantially weakened by the fact that they rely so 
heavily on a method of reasoning that we have already rejected as unworkable if we are to maintain the 
Constitution's enumeration of powers.   Congress found that gender-motivated violence affects 
interstate commerce  
 

by deterring potential victims from traveling interstate, from engaging in employment in 
interstate business, and from transacting with business, and in places involved in interstate 
commerce;  ... by diminishing national productivity, increasing medical and other costs, and 
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decreasing the supply of and the demand for interstate products. 
 
H.R. Conf. Rep. No. 103-711, at 385, U.S.Code Cong. & Admin.News 1994, pp. 1803, 1853. Accord, S.Rep. 
No. 103-138, at 54.    
 
 Given these findings and petitioners' arguments, the concern that we expressed in Lopez that 
Congress might use the Commerce Clause to completely obliterate the Constitution's distinction 
between national and local authority seems well foundud.   See Lopez, supra, at 564, 115 S.Ct. 1624.   
The reasoning that petitioners advance seeks to follow the but-for causal chain from the initial 
occurrence of violent crime (the suppression of which has always been the prime object of the States' 
police power) to every0attenuated effect upon interstate commerce.   If accepted, petitioners' 
reasoning would allow Congress to regulate any crime as long as the nationwide, aggregated impact of 
that crime has substantial effects on employment, production, transit, or consumption.   Indeed, if 
Congress may regulate gender-motivated violence, it would be able to regulate murder or any other 
type of violence since gender- motivated violence, as a subset of all violent crime, is certain to have 
lesser economic impacts than the larger class of which it is a part. 
 
 Petitioners' reasoning, moreover, will not limit Congress to regulating violence but may, as we 
suggested in Lopez, be applied equally as well to family law and other areas of traditional state 
regulation since the aggregate effect of marriage, divorce, and childrearing on the national economy is 
undoubtedly significant. Congress may have recognized this specter when it expressly precluded §  
13981 from being used in the family law context.  [FN omitted]  See 42 U.S.C. §  13981(e)(4).   Under our 
written Constitution, however, the limitation of congressional authority is not solely a matter of 
legislative grace.  [FN omitted] See Lopez, supra, at 575-579, 115 S.Ct. 1624 (KENNEDY, J., concurring); 
Marbury, 1 Cranch, at 176-178, 2 L.Ed. 60. 
 
 We accordingly reject the argument that Congress may regulate noneconomic, violent criminal 
conduct based solely on that conduct's aggregate effect on interstate commerce.   The Constitution 
requires a distinction between what is truly national and what is truly local.  Lopez, 514 U.S., at 568, 115 
S.Ct. 1624 (citing Jones & Laughlin Steel, 301 U.S., at 30, 57 S.Ct. 615).   In recognizing this fact we 
preserve one of the few principles that has been consistent since the Clause was adopted.   The 
regulation and punishment of intrastate violence that is not directed at the instrumentalities, channels, 
or goods involved in interstate commerce has always been the province of the States.   See, e.g., Cohens 
v. Virginia, 6 Wheat. 264, 426, 428, 5 L.Ed. 257 (1821) (Marshall, C.J.) (stating that Congress "has no 
general right to punish murder committed within any of the States," and that it is "clear ... that congress 
cannot punish felonies generally").   Indeed, we can think of no better example of the police power, 
which the Founders denied the National Government and reposed in the States, than the suppression of 
violent crime and vindication of its victims. [FN omitted]  See, e.g., Lopez, 514 U.S., at 566, 115 S.Ct. 
1624 ("The Constitution ... withhold[s] from Congress a plenary police power");  id., at 584-585, 115 S.Ct. 
1624 (THOMAS, J., concurring) ("[W]e always have rejected readings of the Commerce Clause and the 
scope of federal power that would permit Congress to exercise a police power"), 596-597, and n. 6, 115 
S.Ct. 1624 (noting that the first Congresses did not enact nationwide punishments for criminal conduct 
under the Commerce Clause). 
 

    III 
 

* * * * 
 

IV 
Petitioner Brzonkala's complaint alleges that she was the victim of a brutal assault.   But 

Congress' effort in §  13981 to provide a federal civil remedy can be sustained neither under the 
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Commerce Clause nor under §  5 of the Fourteenth Amendment.   If the allegations here are true, no 
civilized system of justice could fail to provide her a remedy for the conduct of respondent Morrison.   
But under our federal system that remedy must be provided by the Commonwealth of Virginia, and not 
by the United States.   The judgment of the Court of Appeals is 
 
 Affirmed. 
 
 Justice THOMAS, concurring [opinion omitted.] 
 
Justice SOUTER, with whom Justice STEVENS, Justice GINSBURG, and Justice BREYER join, dissenting 
[opinion omitted]
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Supreme Court of the United States 
 

Alberto R. GONZALES, Attorney General, et al., Petitioners, 
v. 

Angel McClary RAICH et al. 
 

Argued Nov. 29, 2004. 
Decided June 6, 2005. 

 
Justice STEVENS delivered the opinion of the Court. 
 
 California is one of at least nine States that authorize the use of marijuana for medicinal 
purposes. [FN1] The question presented in this case is whether the power vested in Congress by Article 
I, §  8, of the Constitution "[t]o make all Laws which shall be necessary and proper for carrying into 
Execution" its authority to "regulate Commerce with foreign Nations, and among the several States" 
includes the power to prohibit the local cultivation and use of marijuana in compliance with California 
law. 
 

FN1.  [Omitted.] 
 

    I 
 California has been a pioneer in the regulation of marijuana. In 1913, California was one of the 
first States to prohibit the sale and possession of marijuana, [FN2] and at the end of the century, 
California became the first State to authorize limited use of the drug for medicinal purposes. In 1996, 
California voters passed Proposition 215, now codified as the Compassionate Use Act of 1996. [FN3] The 
proposition was designed to ensure that "seriously ill" residents of the State have access to marijuana 
for medical purposes, and to encourage Federal and State Governments to take steps towards ensuring 
the safe and affordable distribution of the drug to patients in need. [FN4] The Act creates an exemption 
from criminal prosecution for physicians, [FN5] as well as for patients and primary caregivers who 
possess or cultivate marijuana for medicinal purposes with the recommendation or approval of a 
physician.  [FN6] A "primary caregiver" is a person who has consistently assumed responsibility for the 
housing, health, or safety of the patient. [FN7] 
 

FN2. [Omitted.] 
FN3. [Omitted.] 
FN4. [Omitted.] 
FN5. [Omitted.] 
FN6. [Omitted.] 
FN7. [Omitted.] 

 
 Respondents Angel Raich and Diane Monson are California residents who suffer from a variety 
of serious medical conditions and have sought to avail themselves of medical marijuana pursuant to the 
terms of the Compassionate Use Act. They are being treqted by licensed, board-certified family 
practitioners, who have concluded, after prescribing a host of conventional medicines to treat 
respondents' conditions and to alleviate their associated symptoms, that marijuana is the only drug 
available that provides effective treatment. Both women have been using marijuana as a medication for 
several years pursuant to their doctors' recommendation, and both rely heavily on cannabis to function 
on a daily basis. Indeed, Raich's physician believes that forgoing cannabis treatments would certainly 
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cause Raich excruciating pain and could very well prove fatal. 
 
 Respondent Monson cultivates her own marijuana, and ingests the drug in a variety of ways 
including smoking and using a vaporizer. Respondent Raich, by contrast, is unable to cultivate her own, 
and thus relies on two caregivers, litigating as "John Does," to provide her with locally grown marijuana 
at no charge. These caregivers also process the cannabis into hashish or keif, and Raich herself processes 
some of the marijuana into oils, balms, and foods for consumption. 
 
 On August 15, 2002, county deputy sheriffs and agents from the federal Drug Enforcement 
Administration (DEA) came to Monson's home. After a thorough investigation, the county officials 
concluded that her use of marijuana was entirely lawful as a matter of California law. Nevertheless, after 
a 3-hour standoff, the federal agents seized and destroyed all six of her cannabis plants. 
 
 Respondents thereafter brought this action against the Attorney General of the United States 
and the head of the DEA seeking injunctive and declaratory relief prohibiting the enforcement of the 
federal Controlled Substances Act (CSA), 84 Stat. 1242, 21 U.S.C. §  801 et seq., to the extent it prevents 
them from possessing, obtaining, or manufacturing cannabis for their personal medical use. In their 
complaint and supporting affidavits, Raich and Monson described the severity of their afflictions, their 
repeatedly futile attempts to obtain relief with conventional medications, and the opinions of their 
doctors concerning their need to use marijuana. Respondents claimed that enforcing the CSA against 
them would violate the Commerce Clause, the Due Process Clause of the Fifth Amendment, the Ninth 
and Tenth Amendments of the Constitution, and the doctrine of medical necessity. 
 
 The District Court denied respondents' motion for a preliminary injunction.  Raich v. Ashcroft, 
248 F.Supp.2d 918 (N.D.Cal.2003). Although the court found that the federal enforcement interests 
"wane[d]" when compared to the harm that California residents would suffer if denied access to 
medically necessary marijuana, it concluded that respondents could not demonstrate a likelihood of 
success on the merits of their legal claims. Id., at 931. 
 
 A divided panel of the Court of Appeals for the Ninth Circuit reversed and ordered the District 
Court to enter a preliminary injunction. [FN8] Raich v. Ashcroft, 352 F.3d 1222 (2003). The court found 
that respondents had "demonstrated a strong likelihood of success on their claim that, as applied to 
them, the CSA is an unconstitutional exercise of Congress' Commerce Clause authority." Id., at 1227. The 
Court of Appeals distinguished prior Circuit cases upholding the CSA in the face of Commerce Clause 
challenges by focusing on what it deemed to be the "separate and distinct class of activities" at issue in 
this case: "the intrastate, noncommercial cultivation and possession of cannabis for personal medical 
purposes as recommended by a patient's physician pursuant to valid California state law." Id., at 1228. 
The court found the latter class of activities "different in kind from drug trafficking" because interposing 
a physician's recommendation raises different health and safety concerns, and because "this limited use 
is clearly distinct from the broader illicit drug market--as well as any broader commercial market for 
medicinal marijuana--insofar as the medicinal marijuana at issue in this case is not intended for, nor 
does it enter, the stream of commerce." Ibid. 
 

FN8. [Omitted.] 
 
 The majority placed heavy reliance on our decisions in United States v. Lopez, 514 U.S. 549, 115 
S.Ct. 1624, 131 L.Ed.2d 626 (1995), and United States v. Morrison, 529 U.S. 598, 120 S.Ct. 1740, 146 
L.Ed.2d 658 (2000), as interpreted by recent Circuit precedent, to hold that this separate class of purely 
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local activities was beyond the reach of federal power. In contrast, the dissenting judge concluded that 
the CSA, as applied to respondents, was clearly valid under Lopez and Morrison; moreover, he thought it 
"simply impossible to distinguish the relevant conduct surrounding the cultivation and use of the 
marijuana crop at issue in this case from the cultivation and use of the wheat crop that affected 
interstate commerce in Wickard v. Filburn." 352 F.3d, at 1235 (Beam, J., dissenting) (citation omitted). 
 
 The obvious importance of the case prompted our grant of certiorari.  542 U.S. 936, 124 S.Ct. 
2909, 159 L.Ed.2d 811 (2004). The case is made difficult by respondents' strong arguments that they will 
suffer irreparable harm because, despite a congressional finding to the contrary, marijuana does have 
valid therapeutic purposes. The question before us, however, is not whether it is wise to enforce the 
statute in these circumstances; rather, it is whether Congress' power to regulate interstate markets for 
medicinal substances encompasses the portions of those markets that are supplied with drugs produced 
and consumed locally. Well-settled law controls our answer. The CSA is a valid exercise of federal power, 
even as applied to the troubling facts of this case. We accordingly vacate the judgment of the Court of 
Appeals. 
 

II 
 Shortly after taking office in 1969, President Nyxon declared a national "war on drugs."  [FN9] As 
the first campaign of that war, Congress set out to enact legislation that would consolidate various drug 
laws on the books into a comprehensive statute, provide meaningful regulation over legitimate sources 
of drugs to prevent diversion into illegal channels, and strengthen law enforcement tools against the 
traffic in illicit drugs. [FN10] That effort culminated in the passage of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970, 84 Stat. 1236. 
 

FN9. [Omitted.] 
FN10. [Omitted.] 

 
*   *   *   * 

 
 Title II of that Act, the CSA, repealed most of the earlier antidrug laws in favor of a 
comprehensive regime to combat the international and interstate traffic in illicit drugs. The main 
objectives of the CSA were to conquer drug abuse and to control the legitimate and illegitimate traffic in 
controlled substances. [FN20] Congress was particularly concerned with the need to prevent the 
diversion of drugs from legitimate to illicit channels.HYPERLINK \l Document2zzFN_F02221  [FN21] 
 

FN20.  [Omitted.] 
FN21. [Omitted.] 

 
 To effectuate these goals, Congress devised a closed regulatory system making it unlawful to 
manufacture, distribute, dispense, or possess any controlled substance except in a manner authorized 
by the CSA. 21 U.S.C. § §  841(a)(1), 844(a). The CSA categorizes all controlled substances into five 
schedules. §  812. The drugs are grouped together based on their accepted medical uses, the potential 
for abuse, and their psychological and physical effects on the body. § §  811, 812. Each schedule is 
associated with a distinct set of controls regarding the manufacture, distribution, and use of the 
substances listed therein. § §  821-830. The CSA and its implementing regulations set forth strict 
requirements regarding registration, labeling and packaging, production quotas, drug security, and 
recordkeeping. Ibid. 21 CFR §  1301 et seq. (2004). 
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 In enacting the CSA, Congress classified marijuana as a Schedule I drug. 21 U.S.C. §  812(c). This 
preliminary classification was based, in part, on the recommendation of the Assistant Secretary of HEW 
"that marihuana be retained within schedule I at least until the completion of certain studies now 
underway."  [FN22] Schedule I drugs are categorized as such because of their high potential for abuse, 
lack of any accepted medical use, and absence of any accepted safety for use in medically supervised 
treatment. §  812(b)(1). These three factors, in varying gradations, are also used to categorize drugs in 
the other four schedules. For example, Schedule II substances also have a high potential for abuse which 
may lead to severe psychological or physical dependence, but unlike Schedule I drugs, they have a 
currently accepted medical use. §  812(b)(2). By classifying marijuana as a Schedule I drug, as opposed to 
listing it on a lesser schedule, the manufacture, distribution, or possession of marijuana became a 
criminal offense, with the sole exception being use of the drug as part of a Food and Drug 
Administration pre-approved research study. § §  823(f), 841(a)(1), 844(a); see also United States v. 
Oakland Cannabis Buyers' Cooperative, 532 U.S. 483, 490, 121 S.Ct. 1711, 149 L.Ed.2d 722 (2001). 
 

FN22. [Omitted.] 
 
 The CSA provides for the periodic updating of schedules and delegates authority to the Attorney 
General, after consultation with the Secretary of Health and Human Services, to add, remove, or transfer 
substances to, from, or between schedules. §  811. Despite considerable efforts to reschedule 
marijuana, it remains a Schedule I drug. [FN23] 
 

FN23. [Omitted.] 
 

    III 
 Respondents in this case do not dispute that passage of the CSA, as part of the Comprehensive 
Drug Abuse Prevention and Control Act, was well within Congress' commerce power. Brief for 
Respondents 22, 38. Nor do they contend that any provision or section of the CSA amounts to an 
unconstitutional exercise of congressional authority. Rather, respondents' challenge is actually quite 
limited; they argue that the CSA's categorical prohibition of the manufacture and possession of 
marijuana as applied to the intrastate manufacture and possession of marijuana for medical purposes 
pursuant to California law exceeds Congress' authority under the Commerce Clause. 
 
 In assessing the validity of congressional regulation, none of our Commerce Clause cases can be 
viewed in isolation. As charted in considerable detail in United States v. Lopez, our understqnding of the 
reach of the Commerce Clause, as well as Congress' assertion of authority thereunder, has evolved over 
time. [FN24] The Commerce Clause emerged as the Framers' response to the central problem giving rise 
to the Constitution itself: the absence of any federal commerce power under the Articles of 
Confederation. [FN25] For the first century of our history, the primary use of the Clause was to preclude 
the kind of discriminatory state legislation that had once been permissible.  [FN26] Then, in response to 
rapid industrial development and an increasingly interdependent national economy, Congress "ushered 
in a new era of federal regulation under the commerce power," beginning with the enactment of the 
Interstate Commerce Act in 1887, 24 Stat. 379, and the Sherman Antitrust Act in 1890, 26 Stat. 209, as 
amended, 15 U.S.C. §  2 et seq.  [FN27] 
 

FN24. [Omitted.] 
FN25. [Omitted.] 
FN26. [Omitted.] 
FN27. Lopez, 514 U.S., at 554, 115 S.Ct. 1624; see also Wickard v. Filburn, 317 U.S. 111, 121, 63 
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S.Ct. 82, 87 L.Ed. 122 (1942) ("It was not until 1887, with the enactment of the Interstate 
Commerce Act, that the interstate commerce power began to exert positive influence 
i~0American law and life. This first important federal resort to the commerce power was 
followed in 1890 by the Sherman Anti-Trust Act and, thereafter, mainly after 1903, by many 
others. These statutes ushered in new phases of adjudication, which required the Court to 
approach the interpretation of the Commerce Clause in the light of an actual exercise by 
Congress of its power thereunder" (footnotes omitted)). 

 
 Cases decided during that "new era," which now spans more than a century, have identified 
three general categories of regulation in which Congress is authorized to engage under its commerce 
power. First, Congress can regulate the channels of interstate commerce. Perez v. United States, 402 
U.S. 146, 150, 91 S.Ct. 1357, 28 L.Ed.2d 686 (1971). Second, Congress has authority to regulate and 
protect the instrumentalities of interstate commerce, and persons or things in interstate commerce. 
Ibid. Third, Congress has the power to regulate activities that substantially affect interstate commerce. 
Ibid.; NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 37, 57 S.Ct. 615, 81 L.Ed. 893 (1937). Only the 
third category is implicated in the case at hand. 
 
 Our case law firmly establishes Congress' power to regulate purely local activities that are part 
of an economic "class of activities" that have a substantial effect on interstate commerce. See, e.g., 
Perez, 402 U.S., at 151, 91 S.Ct. 1357; Wickard v. Filburn, 317 U.S. 111, 128-129, 63 S.Ct. 82, 87 L.Ed. 122 
(1942). As we stated in Wickard, "even if appellee's activity be local and though it may not be regarded 
as commerce, it may still, whatever its nature, be reached by Congress if it exerts a substantial economic 
effect on interstate commerce." Id., at 125, 63 S.Ct. 82. We have never required Congress to legislate 
with scientific exactitude. When Congress decides that the " 'total incidence' " of a practice poses a 
threat to a national market, it may regulate the entire class. See Perez, 402 U.S., at 154-155, 91 S.Ct. 
1357 (quoting Westfall v. United States, 274 U.S. 256, 259, 47 S.Ct. 629, 71 L.Ed. 1036 (1927) ("[W]hen it 
is necessary in order to prevent an evil to make the law embrace more than the precise thing to be 
prevented it may do so")). In this vein, we have reiterated that when " 'a general regulatory statute 
bears a substantial relation to commerce, the de minimis character of individual instances arising under 
that statute is of no consequence.' " E.g., Lopez, 514 U.S., at 558, 115 S.Ct. 1624 (emphasis deleted) 
(quoting Maryland v. Wirtz, 392 U.S. 183, 196, n. 27, 88 S.Ct. 2017, 20 L.Ed.2d 1020 (1968)). 
 
 Our decision in Wickard, 317 U.S. 111, 63 S.Ct. 82, 87 L.Ed. 122, is of particular relevance. In 
Wickard, we upheld the application of regulations promulgated under the Agricultural Adjustment Act of 
1938, 52 Stat. 31, which were designed to control the volume of wheat moving in interstate and foreign 
commerce in order to avoid surpluses and consequent abnormally low prices. The regulations 
established an allotment of 11.1 acres for Filburn's 1941 wheat crop, but he sowed 23 acres, intending 
to use the excess by consuming it on his own farm. Filburn argued that even though we had sustained 
Congress' power to regulate the production of goods for commerce, that power did not authorize 
"federal regulation [of] production not intended in any part for commerce but wholly for consumption 
on the farm." Wickard, 317 U.S., at 118, 63 S.Ct. 82. Justice Jackson's opinion for a unanimous Court 
rejected this submission. He wrote:  
 

The effect of the statute before us is to restrict the amount which may be produced for market 
and the extent as well to which one may forestall resort to the market by producing to meet his 
own needs. That appellee's own contribution to the demand for wheat may be trivial by itself is 
not enough to remove him from the scope of federal regulation where, as here, his contribution, 
taken together with that of many others similarly situated, is far from trivial. 
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Id. at 127-28.  Wickard thus establishes that Congress can regulate purely intrastate activity that is not 
itself "commercial," in that it is not produced for sale, if it concludes that failure to regulate that class of 
activity would undercut the regulation of the interstate market in that commodity. 
 
 The similarities between this case and Wickard are striking. Like the farmer in Wickard, 
respondents are cultivating, for home consumption, a fungible commodity for which there is an 
established, albeit illegal, interstate market. [FN28] Just as the Agricultural Adjustment Act was designed 
"to control the volume [of wheat] moving in interstate and foreign commerce in order to avoid 
surpluses ..." and consequently control the market price, id., at 115, 63 S.Ct. 82, a primary purpose of 
the CSA is to control the supply and demand of controlled substances in both lawful and unlawful drug 
markets. See nn. 20-21, supra. In Wickard, we had no difficulty concluding that Congress had a rational 
basis for believing that, when viewed in the aggregate, leaving home-consumed wheat outside the 
regulatory scheme would have a substantial influence on price and market conditions. Here too, 
Congress had a rational basis for concluding that leaving home-consumed marijuana outside federal 
control would similarly affect price and market conditions. 
 

FN28. [Omitted.] 
 
 More concretely, one concern prompting inclusion of wheat grown for home consumption in 
the 1938 Act was that rising market prices could draw such wheat into the interstate market, resulting in 
lower market prices. Wickard, 317 U.S., at 128, 63 S.Ct. 82. The parallel concern making it appropriate to 
include marijuana grown for home consumption in the CSA is the likelihood that the high demand in the 
interstate market will draw such marijuana into that market. While the diversion of homegrown wheat 
tended to frustrate the federal interest in stabilizing prices by regulating the volume of commercial 
transactions in the interstate market, the diversion of homegrown marijuana tends to frustrate the 
federal interest in eliminating commercial transactions in the interstate market in their entirety. In both 
cases, the regulation is squarely within Congress' commerce power because production of the 
commodity meant for home consumption, be it wheat or marijuana, has a substantial effect on supply 
and demand in the national market for that commodity. [FN29] 
 

FN29. [Omitted.] 
 
 Nonetheless, respondents suggest that Wickard differs from this case in three respects: (1) the 
Agricultural Adjustment Act, unlike the CSA, exempted small farming operations; (2) Wickard involved a 
"quintessential economic activity"--a commercial farm--whereas respondents do not sell marijuana; and 
(3) the Wickard record made it clear that the aggregate production of wheat for use on farms had a 
significant impact on market prices. Those differences, though factually accurate, do not diminish the 
precedential force of this Court's reasoning. 
 
 The fact that Wickard's own impact on the market was "trivial by itself" was not a sufficient 
reason for removing him from the scope of federal regulation. 317 U.S., at 127, 63 S.Ct. 82. That the 
Secretary of Agriculture elected to exempt even smaller farms from regulation does not speak to his 
power to regulate all those whose aggregated production was significant, nor did that fact play any role 
in the Court's analysis. Moreover, even though Wickard was indeed a commercial farmer, the activity he 
was engaged in--the cultivation of wheat for home consumption--was not treated by the Court as part of 
his commercial farming operation. [FN30] And while it is true that the record in the Wickard case itself 
established the causal connection between the production for local use and the national market, we 
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have before us findings by Congress to the same effect. 
 

FN30. [Omitted.] 
 
 Findings in the introductory sections of the CSA explain why Congress deemed it appropriate to 
encompass local activities within the scope of the CSA. See n. 20, supra. The submissions of the parties 
and the numerous amici all seem to agree that the national, and international, market for marijuana has 
dimensions that are fully comparable to those defining the class of activities regulated by the Secretary 
pursuant to the 1938 statute. [FN31] Respondents nonetheless insist that the CSA cannot be 
constitutionally applied to their activities because Congress did not make a specific finding that the 
intrastate cultivation and possession of marijuana for medical purposes based on the recommendation 
of a physician would substantially affect the larger interstate marijuana market. Be that as it may, we 
have never required Congress to make particularized findings in order to legislate, see Lopez, 514 U.S., 
at 562, 115 S.Ct. 1624; Perez, 402 U.S., at 156, 91 S.Ct. 1357, absent a special concern such as the 
protection of free speech, see, e.g., Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 664-668, 114 
S.Ct. 2445, 129 L.Ed.2d 497 (1994) (plurality opinion). While congressional findings are certainly helpful 
in reviewing the substance of a congressional statutory scheme, particularly when the connection to 
commerce is not self-evident, and while we will consider congressional findings in our analysis when 
they are available, the absence of particularized findings does not call into question Congress' authority 
to legislate. [FN32] 
 

FN31. [Omitted.] 
FN32. [Omitted.] 

 
 In assessing the scope of Congress' authority under the Commerce Clause, we stress that the 
task before us is a modest one. We need not determine whether respondents' activities, taken in the 
aggregate, substantially affect interstate commerce in fact, but only whether a "rational basis" exists for 
so concluding. Lopez, 514 U.S., at 557, 115 S.Ct. 1624; see also Hodel v. Virginia Surface Mining & 
Reclamation Assn., Inc., 452 U.S. 264, 276-280, 101 S.Ct. 2352, 69 L.Ed.2d 1 (1981); Perez, 402 U.S., at 
155-156, 91 S.Ct. 1357; Katzenbach v. McClung, 379 U.S. 294, 299-301, 85 S.Ct. 377, 13 L.Ed.2d 290 
(1964); Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 252-253, 85 S.Ct. 348, 13 L.Ed.2d 258 
(1964). Given the enforcement difficulties that attend distinguishing between marijuana cultivated 
locally and marijuana grown elsewhere, 21 U.S.C. §  801(5), and concerns about diversion into illicit 
channels, [FN33] we have no difficulty concluding that Congress had a rational basis for believing that 
failure to regulate the intrastate manufacture and possession of marijuana would leave a gaping hole in 
the CSA. Thus, as in Wickard, when it enacted comprehensive legislation to regulate the interstate 
market in a fungible commodity, Congress was acting well within its authority to "make all Laws which 
shall be necessary and proper" to "regulate Commerce ... among the several States." U.S. Const., Art. I, §  
8. That the regulation ensnares some purely intrastate activity is of no moment. As we have done many 
times before, we refuse to excise individual components of that larger scheme. 
 

FN33. [Omitted.] 
 

    IV 
 To support their contrary submission, respondents rely heavily on two of our more recent 
Commerce Clause cases. In their myopic focus, they overlook the larger context of modern-era 
Commerce Clause jurisprudence preserved by those cases. Moreover, even in the narrow prism of 
respondents' creation, they read those cases far too broadly. Those two cases, of course, are Lopez, 514 
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U.S. 549, 115 S.Ct. 1624, and Morrison, 529 U.S. 598, 120 S.Ct. 1740. As an initial matter, the statutory 
challenges at issue in those cases were markedly different from the challenge respondents pursue in the 
case at hand. Here, respondents ask us to excise individual applications of a concededly valid statutory 
scheme. In contrast, in both Lopez and Morrison, the parties asserted that a particular statute or 
provision fell outside Congress' commerce power in its entirety. This distinction is pivotal for we have 
often reiterated that "[w]here the class of activities is regulated and that class is within the reach of 
federal power, the courts have no power 'to excise, as trivial, individual instances' of the class." Perez, 
402 U.S., at 154, 91 S.Ct. 1357 (emphasis deleted) (quoting Wirtz, 392 U.S., at 193, 88 S.Ct. 2017); see 
also Hodel, 452 U.S., at 308, 101 S.Ct. 2352. 
 
 At issue in Lopez, 514 U.S. 549, 115 S.Ct. 1624, was the validity of the Gun-Free School Zones Act 
of 1990, which was a brief, single-subject statute making it a crime for an individual to possess a gun in a 
school zone. 104 Stat. 4844-4845, 18 U.S.C. §  922(q)(1)(A). The Act did not regulate any economic 
activity and did not contain any requirement that the possession of a gun have any connection to past 
interstate activity or a predictable impact on future commercial activity. Distinguishing our earlier cases 
holding that comprehensive regulatory statutes may be validly applied to local conduct that does not, 
when viewed in isolation, have a significant impact on interstate commerce, we held the statute invalid. 
We explained:  
 

Section 922(q) is a criminal statute that by its terms has nothing to do with 'commerce' or any 
sort of economic enterprise, however broadly one might define those terms. Section 922(q) is 
not an essential part of a larger regulation of economic activity, in which the regulatory scheme 
could be undercut unless the intrastate activity were regulated. It cannot, therefore, be 
sustained under our cases upholding regulations of activities that arise out of or are connected 
with a commercial transaction, which viewed in the aggregate, substantially affects interstate 
commerce. 

 
514 U.S., at 561, 115 S.Ct. 1624. 

 
 The statutory scheme that the Government is defending in this litigation is at the opposite end 
of the regulatory spectrum. As explained above, the CSA, enacted in 1970 as part of the Comprehensive 
Drug Abuse Prevention and Control Act, 84 Stat. 1242-1284, was a lengthy and detailed statute creating 
a comprehensive framework for regulating the production, distribution, and possession of five classes of 
"controlled substances." Most of those substances--those listed in Schedules II through V--"have a useful 
and legitimate medical purpose and are necessary to maintain the health and general welfare of the 
American people." 21 U.S.C. §  801(1). The regulatory scheme is designed to foster the beneficial use of 
those medications, to prevent their misuse, and to prohibit entirely the possession or use of substances 
listed in Schedule I, except as a part of a strictly controlled research project. 
 
 While the statute provided for the periodic updating of the five schedules, Congress itself made 
the initial classifications. It identified 42 opiates, 22 opium derivatives, and 17 hallucinogenic substances 
as Schedule I drugs. 84 Stat. 1248. Marijuana was listed as the 10th item in the third subcategory. That 
classification, unlike the discrete prohibition established by the Gun-Free School Zones Act of 1990, was 
merely one of many "essential part[s] of a larger regulation of economic activity, in which the regulatory 
scheme could be undercut unless the intrastate activity were regulated." Lopez, 514 U.S., at 561, 115 
S.Ct. 1624. [FN34] Our opinion in Lopez casts no doubt on the validity of such a program. 
 

FN34. [Omitted.] 
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 Nor does this Court's holding in Morrison, 529 U.S. 598, 120 S.Ct. 1740. The Violence Against 
Women Act of 1994, 108 Stat.1902, created a federal civil remedy for the victims of gender-motivated 
crimes of violence. 42 U.S.C. §  13981. The remedy was enforceable in both state and federal courts, and 
generally depended on proof of the violation of a state law. Despite congressional findings that such 
crimes had an adverse impact on interstate commerce, we held the statute unconstitutional because, 
like the statute in Lopez, it did not regulate economic activity. We concluded that "the noneconomic, 
criminal nature of the conduct at issue was central to our decision" in Lopez, and that our prior cases 
had identified a clear pattern of analysis: " 'Where economic activity substantially affects interstate 
commerce, legislation regulating that activity will be sustained.' " [FN35] Morrison, 529 U.S., at 610, 120 
S.Ct. 1740. 
 

FN35. Lopez, 514 U.S., at 560, 115 S.Ct. 1624; see also id., at 573-574, 115 S.Ct. 1624 (KENNEDY, 
J., concurring) (stating that Lopez did not alter our "practical conception of commercial 
regulation" and that Congress may "regulate in the commercial sphere on the assumption that 
we have a single market and a unified purpose to build a stable national economy"). 

 
 Unlike those at issue in Lopez and Morrison, the activities regulated by the CSA are 
quintessentially economic. "Economics" refers to "the production, distribution, and consumption of 
commodities." Webster's Third New International Dictionary 720 (1966). The CSA is a statute that 
regulates the production, distribution, and consumption of commodities for which there is an 
established, and lucrative, interstate market. Prohibiting the intrastate possession or manufacture of an 
article of commerce is a rational (and commonly utilized) means of regulating commerce in that 
product. [FN36] Such prohibitions include specific decisions requiring that a drug be withdrawn from the 
market as a result of the failure to comply with regulatory requirements as well as decisions excluding 
Schedule I drugs entirely from the market. Because the CSA is a statute that directly regulates economic, 
commercial activity, our opinion in Morrison casts no doubt on its constitutionality. 
 

FN36. [Omitted.] 
 
 The Court of Appeals was able to conclude otherwise only by isolating a  "separate and distinct" 
class of activities that it held to be beyond the reach of federal power, defined as "the intrastate, 
noncommercial cultivation, possession and use of marijuana for personal medical purposes on the 
advice of a physician and in accordance with state law." 352 F.3d, at 1229. The court characterized this 
class as "different in kind from drug trafficking." Id., at 1228. The differences between the members of a 
class so defined and the principal traffickers in Schedule I substances might be sufficient to justify a 
policy decision exempting the narrower class from the coverage of the CSA. The question, however, is 
whether Congress' contrary policy judgment, i.e., its decision to include this narrower "class of activities" 
within the larger regulatory scheme, was constitutionally deficient. We have no difficulty concluding 
that Congress acted rationally in determining that none of the characteristics making up the purported 
class, whether viewed individually or in the aggregate, compelled an exemption from the CSA; rather, 
the subdivided class of activities defined by the Court of Appeals was an essential part of the larger 
regulatory scheme. 
 
 First, the fact that marijuana is used "for personal medical purposes on the advice of a 
physician" can~ot itself serve as a distinguishing factor. 352 F.3d, at 1229. The CSA designates marijuana 
as contraband for any purpose; in fact, by characterizing marijuana as a Schedule I drug, Congress 
expressly found that the drug has no acceptable medical uses. Moreover, the CSA is a comprehensive 
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regulatory regime specifically designed to regulate which controlled substances can be utilized for 
medicinal purposes, and in what manner. Indeed, most of the substances classified in the CSA "have a 
useful and legitimate medical purpose." 21 U.S.C. §  801(1). Thus, even if respondents are correct that 
marijuana does have accepted medical uses and thus should be redesignated as a lesser schedule drug, 
[FN37] the CSA would still impose controls beyond what is required by California law. The CSA requires 
manufacturers, physicians, pharmacies, and other handlers of controlled substances to comply with 
statutory and regulatory provisions mandating registration with the DEA, compliance with specific 
production quotas, security controls to guard against diversion, recordkeeping and reporting 
obligations, and prescription requirements. See 21 U.S.C. § §  821-830; 21 CFR §  1301 et seq. (2004). 
Furthermore, the dispensing of new drugs, even when doctors approve their use, must await federal 
approval. United States v. Rutherford, 442 U.S. 544, 99 S.Ct. 2470, 61 L.Ed.2d 68 (1979). Accordingly, the 
mere fact that marijuana--like virtually every other controlled substance regulated by the CSA--is used 
for medicinal purposes cannot possibly serve to distinguish it from the core activities regulated by the 
CSA. 
 

FN37. [Omitted.] 
 
 Nor can it serve as an "objective marke[r]" or "objective facto[r]" to arbitrarily narrow the 
relevant class as the dissenters suggest, post, at ---- 6 (O'CONNOR, J., dissenting); post, at ----12 
(THOMAS, J., dissenting). More fundamentally, if, as the principal dissent contends, the personal 
cultivation, possession, and use of marijuana for medicinal purposes is beyond the " 'outer limits' of 
Congress' Commerce Clause authority," post, at ----1 (O'CONNOR, J., dissenting), it must also be true 
that such personal use of marijuana (or any other homegrown drug) for recreational purposes is also 
beyond those " 'outer limits,' " whether or not a State elects to authorize or even regulate such use. 
Justice THOMAS' separate dissent suffers from the same sweeping implications. That is, the dissenters' 
rationale logically extends to place any federal regulation (including quality, prescription, or quantity 
controls) of any locally cultivated and possessed controlled substance for any purpose beyond the " 
'outer limits' " of Congress' Commerce Clause authority. One need not have a degree in economics to 
understand why a nationwide exemption for the vast quantity of marijuana (or other drugs) locally 
cultivated for personal use (which presumably would include use by friends, neighbors, and family 
members) may have a substantial impact on the interstate market for this extraordinarily popular 
substance. The congressional judgment that an exemption for such a significant segment of the total 
market would undermine the orderly enforcement of the entire regulatory scheme is entitled to a 
strong presumption of validity. Indeed, that judgment is not only rational, but "visible to the naked eye," 
Lopez, 514 U.S., at 563, 115 S.Ct. 1624, under any commonsense appraisal of the probable 
consequences of such an open-ended exemption. 
 
 Second, limiting the activity to marijuana possession and cultivation  "in accordance with state 
law" cannot serve to place respondents' activities beyond congressional reach. The Supremacy Clause 
unambiguously provides that if there is any conflict between federal and state law, federal law shall 
prevail. It is beyond peradventure that federal power over commerce is " 'superior to that of the States 
to provide for the welfare or necessities of their inhabitants,' " however legitimate or dire those 
necessities may be. Wirtz, 392 U.S., at 196, 88 S.Ct. 2017 (quoting Sanitary Dist. of Chicago v. United 
States, 266 U.S. 405, 426, 45 S.Ct. 176, 69 L.Ed. 352 (1925)). See also 392 U.S., at 195-196, 88 S.Ct. 2017; 
Wickard, 317 U.S., at 124, 63 S.Ct. 82 (" '[N]o form of state activity can constitutionally thwart the 
regulatory power granted by the commerce clause to Congress' "). Just as state acquiescence to federal 
regulation cannot expand the bounds of the Commerce Clause, see, e.g., Morrison, 529 U.S., at 661-662, 
120 S.Ct. 1740 (BREYER, J., dissenting) (noting that 38 States requested federal intervention), so too 
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state action cannot circumscribe Congress' plenary commerce power. See United States v. Darby, 312 
U.S. 100, 114, 61 S.Ct. 451, 85 L.Ed. 609 (1941) ("That power can neither be enlarged nor diminished by 
the exercise or non-exercise of state power"). [FN38] 
 

FN38. [Omitted.] 
 
 Respondents acknowledge this proposition, but nonetheless contend that their activities were 
not "an essential part of a larger regulatory scheme" because they had been "isolated by the State of 
California, and [are] policed by the State of California," and thus remain "entirely separated from the 
market." Tr. of Oral Arg. 27. The dissenters fall prey to similar reasoning. See n. 38, supra this page. The 
notion that California law has surgically excised a discrete activity that is hermetically sealed off from the 
larger interstate marijuana market is a dubious proposition, and, more importantly, one that Congress 
could have rationally rejected. 
 
 Indeed, that the California exemptions will have a significant impact on both the supply and 
demand sides of the market for marijuana is not just "plausible" as the principal dissent concedes, post, 
at ----16 (O'CONNOR, J., dissenting), it is readily apparent. The exemption for physicians provides them 
with an economic incentive to grant txeir patients permission to use the drug. In contrast to most 
prescriptions for legal drugs, which limit the dosage and duration of the usage, under California law the 
doctor's permission to recommend marijuana use is open-ended. The authority to grant permission 
whenever the doctor determines that a patient is afflicted with "any other illness for which marijuana 
provides relief," Cal. Health & Safety Code Ann. §  11362.5(b)(1)(A) (West Supp.2005), is broad enough 
to allow even the most scrupulous doctor to conclude that some recreational uses would be 
therapeutic.  [FN39] And our cases have taught us that there are some unscrupulous physicians who 
overprescribe when it is sufficiently profitable to do so.  [FN40] 
 

FN39. [Omitted.] 
FN40. [Omitted.] 
 

 The exemption for cultivation by patients and caregivers can only increase the supply of 
marijuana in the California market. [FN41] The likelihood that all such production will promptly 
terminate when patients recover or will precisely match the patients' medical needs during their 
convalescence seems remote; whereas the danger that excesses will satisfy some of the admittedly 
enormous demand for recreational use seems obvious. [FN42] Moreover, that the national and 
international narcotics trade has thrived in the face of vigorous criminal enforcement efforts suggests 
that no small number of unscrupulous people will make use of the California exemptions to serve their 
commercial ends whenever it is feasible to do so. [FN43] Taking into account the fact that California is 
only one of at least nine States to have authorized the medical use of marijuana, a fact Justice 
O'CONNOR's dissent conveniently disregards in arguing that the demonstrated effect on commerce 
while admittedly "plausible" is ultimately "unsubstantiated," post, at ----14, ---- 16, Congress could have 
rationally concluded that the aggregate impact on the national market of all the transactions exempted 
from federal supervision is unquestionably substantial. 
 

FN41. [Omitted.] 
FN42. [Omitted.] 
FN43.  [Omitted.] 

 
 So, from the "separate and distinct" class of activities identified by the Court of Appeals (and 
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adopted by the dissenters), we are left with "the intrastate, noncommercial cultivation, possession and 
use of marijuana." 352 F.3d, at 1229. Thus the case for the exemption comes down to the claim that a 
locally cultivated product that is used domestically rather than sold on the open market is not subject to 
federal regulation. Given the findings in the CSA and the undisputed magnitude of the commercial 
market for marijuana, our decisions in Wickard v. Filburn and the later cases endorsing its reasoning 
foreclose that claim. 
 

V 
 Respondents also raise a substantive due process claim and seek to avail themselves of the 
medical necessity defense. These theories of relief were set forth in their complaint but were not 
reached by the Court of Appeals. We therefore do not address the question whether judicial relief is 
available to respondents on these alternative bases. We do note, however, the presence of another 
avenue of relief. As the Solicitor General confirmed during oral argument, the statute authorizes 
procedures for the reclassification of Schedule I drugs. But perhaps even more important than these 
legal avenues is the democratic process, in which the voices of voters allied with these respondents may 
one day be heard in the halls of Congress. Under the present state of the law, however, the judgment of 
the Court of Appeals must be vacated. The case is remanded for further proceedings consistent with this 
opinion. 
 
 It is so ordered. 
 
Justice SCALIA, concurring in the judgment. 
 
[Omitted.] 
 
Justice O'CONNOR, with whom THE CHIEF JUSTICE and Justice THOMAS join as to all but Part III, 
dissenting. 
 
[Omitted.] 
 
 
Justice THOMAS, dissenting [omitted] 
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This booklet is designed to introduce judges 
and judicial administrators in other countries 
to the United States federal judicial system, 
its organization and administration, and its 
relationship to the legislative and executive 
branches of the govern ment. It was developed 
by the Office of Judges Programs of the 
Administrative Office of the United States 
Courts at the request of the Judicial Conference 
Committee on International Judicial Relations. 

The Judicial Conference of the United States 
is the national policy-making body of the federal 
courts. Authorized by statute, it is presided over 
by the Chief Justice of the United States and 
composed of 26 additional judges—the chief 
judge of each of the 13 federal courts of appeals, 
one district (trial) judge elected from each of the 
12 geographic circuits, and the chief judge of the 
Court of International Trade. 

The Judicial Conference is assisted in its work 
by more than 25 committees, whose members are 
appointed by the Chief Justice. The Committee 
on International Judicial Relations is composed 
of several federal judges, a liaison member from 
the State Department and an academic member. 
Its mission, among other things, includes the 
following functions: 

· Coordinating the federal judiciary’s 
relationship with foreign judiciaries 
and other organizations interested in 
international judicial relations and the 
establishment and expansion of the rule of 
law. 

· Serving as a conduit for communication on 
matters of mutual concern between the 
Chief Justice, the Judicial Conference, the 
federal judiciary, and foreign courts and 
international judicial organizations.
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The United States Constitution, adopted in 
1789 and amended only rarely since then, is the 
supreme law of the United States. It established 
a republic under which the individual states 
retain considerable sovereignty and authority. 
Each state, for example, has its own elected 
executive (governor), legislature, and court 
system. The federal, or national, government 
is one of strong, but limited, powers. It may 
exercise only the powers specified in the 
Constitution itself. All other powers are reserved 
by the Constitution to the states and the people. 
This system of divided powers between the 
national and state governments is known as 
“federalism.” 

The Bill of Rights is set forth as the first ten 
amendments to the Constitution. It guarantees 
fundamental rights to the people and protects 
them against improper acts by the government. 
The rights protected include such matters as free 
speech, freedom of assembly, freedom to seek 
redress of grievances, freedom from unreasonable 
searches and seizures, due process of law, 
protection against compelled self-incrimination, 
protection against sei zure of property without 
just compensation, a speedy and public trial in 
criminal cases, trial by jury in both criminal and 
civil cases, and assistance of counsel in criminal 
prosecutions. 

The Constitution established three separate 
branches of government—Legislative (Article I), 
Executive (Article II), and Judicial (Article III). 
The three branches of the federal government 
operate within a constitutional system known as 
“checks and balances.” Each branch is formally 
sep arate from the other two, and each has certain 
consti tutional authority to check the actions of 
the others.

THE UNITED STATES 
CONSTITUTION AND THE 
FEDERAL GOVERNMENT

Two central features 

of the government established under 

the United States Constitution are 

· Federalism, and 

· Checks and balances among 

the three separate branches 

of the government.
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T H E  E X E C U T I V E  B R A N C H
 

The President is elected every four years, and 
under the Constitution may serve no more than 
two terms in office. Once elected, the President 
selects a cabi net, each member of which must be 
confirmed by a majority vote in the Senate. Each 
cabinet member is the head of a department in 
the executive branch. The cabinet includes, for 
example, the Secretary of State, the Secretary of 
Defense, the Secretary of the Treasury, and the 
Attorney General. 

The President, his cabinet, and other 
members of the President’s administration are 
responsible for operating the executive branch 
of the federal government and for executing 
and enforcing the laws. The Attorney General, 
who is head of the Department of Justice, is 
responsible for all criminal prosecutions, for 
representing the government’s legal interests in 
civil cases, and for administration of the Bureau 
of Prisons, the Federal Bureau of Investigation, 
the Marshals Service, the Immigration and 
Naturalization Service, and certain other law 
enforcement organizations. At the local level, the 
chief prosecutor in each of the 94 federal judicial 
districts is the United States attorney, who is 
appointed by the President and reports to the 
Attorney General. 

The Department of Justice plays no role 
in administration or budgeting for the federal 
courts. The judiciary communicates separately 
and directly to the Congress on legislative and 
appropriations matters.

T H E  J U D I C I A L  B R A N C H

The federal judiciary is a totally separate, self-
governing branch of the government. The 
federal courts often are called the guardians 
of the Consti tution because their rulings 

T H E  L E G I S L A T I V E  B R A N C H

Congress, the national legislature of the United 
States, is composed of two houses or chambers— 
the Senate and the House of Representatives. 
Each state has two Senators who are elected 
for six-year terms. One-third of the Senate is 
elected every two years. Members of the House 
of Representatives are elected from local districts 
within states. Each state receives a number of 
Representatives in proportion to its population. 
The entire House is elected every two years. 

To become law, proposed legislation must 
be passed by both houses and approved by the 
President. If the President does not sign, or 
vetoes, a bill, it may still be enacted, but only by a 
two-thirds vote of each house of Congress. 

The Constitution did not establish a 
parliamentary or cabinet system of government, 
as in the United Kingdom and many other 
democracies around the world. Under the United 
States Constitution, the President is both the 
head of state and the head of the government. 
The President appoints a cabinet—consisting 
of the heads of major executive departments 
and agencies—but neither the President nor 
any member of the cabinet sits in the Congress. 
The President’s political party, moreover, does 
not need to hold a majority of the seats in the 
Congress to stay in office. In fact, it is not unusual 
for one or both houses of the Congress to be 
controlled by the opposition party. 

Each house of the Congress has committees 
of its members, organized by subject matter, 
that draft laws, exercise general oversight over 
government agencies and programs, enact 
appropriation bills to fund government operations, 
and monitor the operation of federal programs. 
The federal courts, for example, maintain regular 
communications with the Judiciary Committees 
and the Appropriations Committees of the Senate 
and the House of Representatives. 
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U.S. Constitution, Article III 

The judicial Power of the United 

States, shall be vested in one 

supreme Court, and in such inferi or 

Courts as the Congress may from 

time to time ordain and establish. 

The Judges, both of the supreme 

and inferior Courts, shall hold their 

Offices during good Behaviour, 

and shall, at stated Times, receive 

for their Services, a Compensation, 

which shall not be diminished during 

their Continuance In Office.

protect the rights and liberties guaranteed by 
the Constitution. Through fair and impartial 
judgments, they determine facts and interpret 
the law to resolve legal disputes.

The courts do not make the laws. That is the 
responsibility of the Congress. Nor do the courts 
have the power to enforce the laws. That is the 
role of the President and the many executive 
branch departments and agencies. But the 
judicial branch has the authority to interpret and 
decide the constitutionality of federal laws and to 
resolve other disputes over federal laws. 

The framers of the Constitution considered 
an independent federal judiciary essential to 
ensure fairness and equal justice to all citizens 
of the United States. The Constitution they 
drafted promotes judicial independence in two 
principal ways. First, federal judges appointed 
under Article III of the Constitution can serve 
for life, and they can be removed from office 
only through impeachment and conviction 
by Congress of “Treason, Bribery, or other 
high Crimes and Misdemeanors.” Second, the 
Constitution provides that the compensation 
of Article III federal judges “shall not be 
diminished during their Continuance in Office,” 
which means that neither the President nor 
Congress can reduce the salaries of most 
federal judges. These two protections help an 
independent judiciary to decide cases free from 
popular passion and political influence.
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T H E  F E D E R A L  C O U R T S  A N D 
C O N G R E S S 

Congress has three basic responsibilities under 
the Constitution that determine how the federal 
courts will operate. 

First, it authorizes the creation of all federal 
courts below the Supreme Court, defines the 
jurisdiction of the courts, and decides how many 
judges there should be for each court. 

Second, through the confirmation process, 
the Senate determines which of the President’s 
judicial nominees ultimately become federal 
judges. 

Third, Congress approves the federal courts’ 
bud get and appropriates money for the judiciary 
to operate. The judiciary’s budget is a very small 
part—about two-tenths of one percent—of the 
entire federal budget. 

T H E  F E D E R A L  C O U R T S  A N D 
T H E  E X E C U T I V E  B R A N C H

Under the Constitution, the President nominates 
Article III constitutional judges to a lifetime 
appointment, subject to approval by majority 
vote of the Senate. The President usually 
consults senators or other elected officials 
concerning potential candidates for vacancies on 
the federal courts. 

The President’s power to appoint new federal 
judges is not the judiciary’s only interaction 
with the executive branch. The Department 
of Justice, which is responsible for prosecuting 
federal crimes and for representing the 
government in civil cases, is the most frequent 
litigator in the federal court system. Several other 
executive branch agencies are involved with 
court operations. The United States Marshals 

THE ROLE OF THE  
FEDERAL COURTS IN  

AMERICAN GOVERNMENT
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The right of public access to court proceedings 
is partly derived from the Constitution and 
partly from court and common-law tradition. By 
conducting their judicial work in public view, 
judges enhance public confidence in the courts, 
and they allow citizens to learn firsthand how our 
judicial system works.

In a few, limited situations the public may 
not have full access to court records and court 
proceedings. In a high-profile trial, for example, 
there may not be enough space in the courtroom 
to accommodate everyone who would like to 
observe. Access to the courtroom also may be 
restricted for security or privacy reasons, such 
as the protection of a juvenile or a confidential 
informant. Finally, certain documents may be 
placed under seal by the judge, meaning that 
they are not available to the public. Examples 
of sealed information include certain types 
of confidential business records, certain law 
enforcement reports, juvenile records, and cases 
involving national security issues.

Service, for example, provides security for 
federal courthouses and judges, and the General 
Services Administration builds and maintains 
federal courthouses.

Within the executive branch there are military 
courts and a number of other specialized subject-
matter tribunals and administrative agencies that 
adjudicate disputes in the first instance involving 
specific federal laws and benefits programs, such 
as the tax laws, patent and copyright laws, labor 
laws, social security statutes and regulations, 
approval of radio and TV licenses, and the like. 
Although these executive branch bodies are not 
part of the judiciary established under Article 
III of the Constitution, appeals of their final 
decisions typically may be taken to the Article 
III courts.

T H E  F E D E R A L  C O U R T S  A N D 
T H E  P U B L I C

With certain very limited exceptions, each step 
of the federal judicial process is open to the 
public. Federal courthouses are designed to 
inspire in the public a respect for the tradition 
and purpose of the American judicial process, 
and many courthouses are historic buildings.

A citizen who wishes to observe a court 
in session may go to a federal courthouse, 
check the court calendar, which is posted on 
a bulletin board or television monitor, and 
watch any proceeding. Anyone may review the 
file and papers in a case by going to the clerk 
of court’s office and asking to review or copy 
the appropriate case file. Increasingly, court 
schedules, dockets, judgments, opinions, and 
pleadings are being made available to the public 
in electronic format through the Internet. Unlike 
most of the state courts, however, the federal 
courts do not permit television or radio coverage 
of trial court proceedings.
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THE STRUCTURE OF THE 
FEDERAL COURTS

With certain notable exceptions, the federal 
courts have jurisdiction to hear a broad variety 
of cases. The same federal judges handle both 
civil and criminal cases, public law and private 
law disputes, cases involving individuals and 
cases involving corporations and government 
entities, appeals from administrative agency 
decisions, and law and equity matters. There 
are no separate constitutional courts, because 
all federal courts and judges may decide issues 
regarding the constitutionality of federal laws 
and other governmental actions that arise in the 
cases they hear.

T R I A L  C O U R T S

The United States district courts are the 
principal trial courts in the federal court system. 
The district courts have jurisdiction to hear 
nearly all categories of federal cases. There are 
94 federal judicial districts, including one or 
more in each state, the District of Columbia, 
Puerto Rico, and the overseas territories.

Each federal judicial district includes a United 
States bankruptcy court operating as a unit of 
the district court. The bankruptcy court has 
nationwide jurisdiction over almost all matters 
involving insolvency cases, except criminal 
issues. Once a case is filed in a bankruptcy court, 
related matters pending in other federal and state 
courts can be removed to the bankruptcy court. 
The bankruptcy courts are administratively 
managed by the bankruptcy judges.

Two special trial courts within the federal 
judicial branch have nationwide jurisdiction over 
certain types of cases. The Court of International 
Trade addresses cases involving international 
trade and customs issues. The United States 
Court of Federal Claims has jurisdiction over 
disputes involving federal contracts, the taking of 

The United States 

Federal Courts

__________________

Supreme Court

United States Supreme Court

__________________

Appellate courts

United States Courts of Appeals 

(12 Regional Courts of Appeals 

and the Court of Appeals for 

the Federal Circuit)

__________________

Trial courts

United States District Courts

 (94 judicial districts and the United 

States Bankruptcy Courts)

 

Court of International Trade

 

Court of Federal Claims

__________________

Other federal tribunals that are 

not within the judicial branch

Military Courts (trial and appellate)

United States Court of Veterans 

Appeals

 

United States Tax Court 

Administrative agency offices and 

boards
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appeals may remand the case to the trial court or 
administrative agency. Remand is unnecessary 
in most cases, however, and the court of appeals 
either affirms or reverses the lower court or agency 
decision in a written order or written opinion.

In cases of unusual importance, a court of 
appeals may sit “en banc”—that is, with all the 
appellate judges in the circuit present—to review 
the decisions of a three-judge panel. The full 
court may affirm or reverse the panel decision.

T H E  U N I T E D  S T A T E S 
S U P R E M E  C O U R T

The United States Supreme Court is the highest 
court in the federal judiciary. It consists of the 
Chief Justice of the United States and eight 
associate justices. The court always sits en banc, 
with all nine justices hearing and deciding all 
cases together. The jurisdiction of the Supreme 
Court is almost completely discretionary, and, to 
be exercised, requires the agreement of at least 
four justices to hear a case. (In a small number of 
special cases, such as boundary disputes between 
the states, the Supreme Court acts either as the 
court of first instance or exercises mandatory 
appellate review). As a general rule, the Court 
only agrees to decide cases where there is a split 
of opinion among the courts of appeals or where 
there is an important constitutional question or 
issue of federal law that needs to be clarified.

private property by the federal government, and 
a variety of other monetary claims against the 
United States.

Trial court proceedings are conducted by 
a single judge, sitting alone or with a jury of 
citizens as finders of fact. The Constitution 
provides for a right to trial by a jury in many 
categories of cases, including: (1) all serious 
criminal prosecutions; (2) those civil cases 
in which the right to a jury trial applied 
under English law at the time of American 
independence; and (3) cases in which the United 
States Congress has expressly provided for the 
right to trial by jury.

A P P E L L A T E  C O U R T S

The 94 judicial districts are organized into 12 
regional circuits, each of which has a United 
States court of appeals. A court of appeals hears 
appeals from the district courts located within 
its circuit, as well as appeals from certain federal 
administrative agencies. In addition, the Court of 
Appeals for the Federal Circuit has nationwide 
jurisdiction to hear appeals in specialized cases, 
such as those involving patent laws and cases 
decided by the Court of International Trade and 
the Court of Federal Claims.

There is a right of appeal in every federal case 
in which a district court enters a final judgment. 
The courts of appeals typically sit in panels of 
three judges. They are not courts of cassation, and 
they may review a case only if one or more parties 
files a timely appeal from the decision of a lower 
court or administrative agency. When an appeal 
is filed, a court of appeals reviews the decision 
and record of proceedings in the lower court or 
administrative agency. The court of appeals does 
not hear additional evidence, and generally must 
accept the factual findings of the trial judge. If 
additional fact-finding is necessary, the court of 
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G E O G R A P H I C  B O U N D A R I E S  O F  T H E

UNITED STATES COURTS OF APPEALS                                           
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D.C. CIRCUIT
W A S H I N G T O N ,  D . C .

FEDERAL CIRCUIT
W A S H I N G T O N ,  D . C .

AND THE UNITED STATES DISTRICT COURTS

D.C. CIRCUIT
W A S H I N G T O N ,  D . C .

FEDERAL CIRCUIT
W A S H I N G T O N ,  D . C .
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THE JURISDICTION OF THE 
FEDERAL COURTS

R E L A T I O N S H I P  B E T W E E N  T H E 
S T A T E  C O U R T S  A N D  T H E 

F E D E R A L  C O U R T S

Although federal courts are located in every 
state, they are not the only forum available 
to litigants. In fact, the great majority of legal 
disputes in American courts are addressed in the 
separate state court systems established in each 
of the 50 states. Most state court systems, like 
the federal judiciary, have trial courts of general 
jurisdiction, intermediate appellate courts, and 
a state supreme court. They may also have 
specialized lower-level courts, county courts, 
municipal courts, small claims courts, or justices 
of the peace to handle minor matters.

The state courts have jurisdiction over a 
wider variety of disputes than the federal courts. 
State courts, for example, have jurisdiction over 
virtually all divorce and child custody matters, 
probate and inheritance issues, real estate 
questions, and juvenile matters, and they handle 
most criminal cases, contract disputes, traffic 
violations, and personal injury cases.

In general, federal courts may decide cases 
that involve the United States government or 
its officials, the United States Constitution or 

federal laws, or controversies between states 
or between the United States and foreign 
governments. A case also may be filed in federal 
court—even if no question arising under federal 
law is involved— if the litigants are citizens of 
different states or the dispute arises between 
citizens of the United States citizens and those of 
another country.

In the initial stages of any lawsuit, the 
plaintiff must assert the legal basis for the 
court’s jurisdiction over the case, and the court 
must make an independent determination 
that it has jurisdiction to address the case. If a 
case is filed initially in a federal court, but the 
court determines that it lacks jurisdiction to 
adjudicate, the case must be dismissed. Under 
certain circumstances, a case that was improperly 
filed in federal court may be “remanded” to a 
state court that has jurisdiction to hear the case. 
Conversely, a case that was filed in a state court 
may, if certain conditions are met, be “removed” 
to a federal court.

The federal and state courts are required to 
extend “full faith and credit” to each other’s 
respective judgments. Under the Supremacy 
Clause of the Constitution, however, a federal law 
preempts any state law that is in conflict with it.

T Y P E S  O F  C A S E S  T H A T  M A Y 
B E  F I L E D  I N  T H E  F E D E R A L  

A N D  S T A T E  C O U R T S

The table to the right gives some examples of 
the cases that may be addressed exclusively in 
the state courts or in the federal courts, as well as 
some examples of concurrent jurisdiction (cases 
that may be heard in either state or federal court).
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E X A M P L E S  O F  J U R I S D I C T I O N  I N  T H E  F E D E R A L  A N D  S TAT E  C O U R T S

State Courts State or Federal CourtsFederal Courts

crimes under state legislation 

state constitutional issues

and cases involving state laws or 

regulations 

family law issues 

real property issues 

landlord and tenant disputes 

most private contract disputes

(except those resolved under

bankruptcy law) 

most issues involving the regulation 

of trades and professions

most professional malpractice issues 

most issues involving the internal

governance of business associations, 

such as partnerships and corporations 

most personal injury lawsuits 

most workers’ injury claims 

probate and inheritance matters 

most traffic violations and

registration of motor vehicles

crimes punishable under both federal 

or state law 

federal constitutional issues 

certain civil rights claims 

“class action” cases

environmental regulation 

certain disputes involving federal law

crimes under statutes enacted by 

Congress

most cases involving federal laws or 

regulations (for example: tax, Social 

Security, broadcasting, civil rights)

matters involving interstate and 

international commerce, including 

airline and railroad regulation

cases involving securities and 

commodities regulation, including 

takeovers of publicly held corporations

admiralty cases

international trade law matters

patent, copyright, and other 

intellectual property issues

cases involving rights under treaties, 

foreign states, and foreign nationals

state law disputes when “diversity of 

citizenship” exists

bankruptcy matters

disputes between states

habeas corpus actions

traffic violations and other 

misdmeanors occurring on certain 

federal property
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A P P O I N T M E N T  O F  J U D G E S
A R T I C L E  I I I  J U D G E S

Justices of the Supreme Court, judges of the courts 
of appeals and the district courts, and judges of 
the Court of International Trade, are appointed 
under Article III of the Constitution. They are 
nominated and appointed by the President of 
the United States and must be confirmed by a 
majority vote of the Senate. Article III judges are 
appointed for life, and they can only be removed 
by the Congress through the impeachment process 
specified in the Constitution. The judiciary plays 
no role in the nomination or confirmation process.

The primary criterion for appointment to a 
federal judgeship is a person’s total career and 
academic achievements. No examinations are 
administered to judicial candidates. Rather, 
a person seeking a judgeship is required to 
complete a lengthy set of forms that set forth 
in detail his or her personal qualifications and 
career accomplishments, including such matters 
as academic background, job experiences, 
public writings, intellectual pursuits, legal cases 
handled, and outside activities. Candidates also 
are subject to extensive interviews, background 
investigations, and follow-up questioning.

Politics is an important factor in the 
appointment of Article III judges. Candidates 
are normally selected by the President from a list 
of candidates provided by the Senators or other 
office holders from the President’s own party 
within the state in which the appointment is to be 
made. In addition, the President’s nominee must 
appear in person at a hearing before the Judiciary 
Committee of the Senate, and the Senate must 
vote to confirm each judge. Article III judges are 
usually nominated by the President from among 
the ranks of prominent practicing lawyers, lower 
federal court judges, state court judges, or law 

UNITED STATES  
FEDERAL JUDGES
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professors who reside within the district or circuit 
where the court sits.

Each federal judge is appointed to fill a 
specific, authorized judgeship in a specific 
district or circuit. Judges have no authority to 
hear cases in other courts unless they are formally 
designated to do so. Because of heavy caseloads 
in certain districts, judges from other courts are 
often asked to hear cases in these districts.

O T H E R  F E D E R A L  J U D G E S

Bankruptcy judges and magistrate judges are 
judicial officers of the district courts, but they are 
not Article III judges. They are not appointed 
under a political process, and the President and 
Senate play no role in their selection. Rather, 
they are appointed by the courts of appeals 
and the district courts, respectively, with the 
assistance of merit selection panels composed of 
local lawyers and other citizens.

Bankruptcy judges are appointed by the 
judges of the courts of appeals for 14-year terms. 
Magistrate judges are appointed by the judges 
of the district court for eight-year terms. Before 
reappointing a bankruptcy judge or a magistrate 
judge to an additional term, the appointing court 
must publish a public notice seeking comments 
on the incumbent’s performance and convene a 
merit panel to recommend to the court whether 
the incumbent should be reappointed.

Judges of the Court of Federal Claims are 
appointed for terms of 15 years by the President, 
subject to confirmation by a majority of the Senate.

S T A T E  J U D G E S

State judges handle most cases in the United 
States, but they are not part of the federal court 
system. Rather, they serve in the state court 
systems established by state governments. 

Like federal judges, state judges are required 
to support the federal Constitution and may 
invalidate state laws that they find inconsistent 
with the Constitution. State judges are selected 
in several ways, according to state constitutions 
and statutes. Most are either elected by the
public in general elections or are appointed by 
the governor of the state for an original term and 
may be retained for additional terms by popular 
vote in a general election.

F E D E R A L  J U D I C I A L  E T H I C S

By statute, federal judges may not hear cases in 
which they have either personal knowledge of
the disputed facts, a personal bias concerning 
a party to the case, any earlier involvement in 
the case as a lawyer, or a financial interest in 
any party or subject matter of the case. Federal 
judges also are subject to the Code of Conduct 
for United States Judges, a set of ethical 
principles and guidelines adopted by the Judicial 
Conference of the United States. The Code of 
Conduct—and the opinions interpreting it— 
provide guidance for judges on issues of judicial 
integrity and independence, judicial diligence 
and impartiality, permissible extra-judicial 
activities, and the avoidance of impropriety or 
even its appearance.

Judges may receive guidance on ethical 
issues through the Judicial Conference’s Codes 
of Conduct Committee. That committee of 
judges is authorized both to draft the codes of 
conduct and to render written advisory opinions 
to judges and court employees. It also publishes 
selected advisory opinions based on the facts 
presented in a specific request. The published 
opinions do not identify the particular judge or 
judges requesting the advisory opinion, and they 
are made available within the judiciary in both 
paper and electronic form.
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In order to avoid financial conflicts of interest, 
a federal statute requires all judges—as well 
as other high-level government officials—to 
file annual financial disclosure statements that 
list their assets, liabilities, positions, gifts, and 
reimbursements (and those of their spouses and 
minor children). The disclosure statements for 
federal judges and certain judicial branch officials 
are maintained by the Administrative Office of 
the United States Courts and are available to the 
public on request.

Judges may not engage in political activity, 
the practice of law, or business activity (except 
investments). But they may devote time to 
public service and educational activities. 
Indeed, federal judges have a distinguished 
history of service to the legal profession through 
their writing, speaking, and teaching. This 
important role is recognized in the Code of 
Conduct, which encourages judges to engage in 
activities to improve the law, the legal system, 
and the administration of justice. Income from 
outside activities such as teaching is limited to 
approximately 15% of the judge’s salary.

J U D G E S ’  C O M P E N S A T I O N

Federal judges receive salaries and benefits 
that are set by Congress. Judicial salaries and 
employment benefits are comparable to those 
received by Members of Congress and other 
senior government officials. The Constitution 
provides that the compensation of an Article III 
federal judge may not be reduced during the 
judge’s service.

S E N I O R  A N D  R E T I R E D 
J U D G E S

Court of appeals, district court, and Court of 
International Trade judges have life tenure 

The Code of Conduct for 

United States Judges

· A judge should uphold the integrity 

and independence of the judiciary.

· A judge should avoid impropriety 

and the appearance of impropriety in 

all activities.

· A judge should perform the 

duties of the office impartially and 

diligently.

· A judge may engage in extra- 

judicial activities to improve the 

law, the legal system, and the 

administration of justice.

· A judge should regulate extra-

judicial activities to minimize the

risk of conflict with judicial duties.

· A judge should regularly file reports 

of compensation received for law-

related and extra-judicial activities.

· A judge should refrain from political 

activity.
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under the Constitution. They are, therefore, 
not required to retire at any age. But they may 
elect voluntarily to retire from active service 
on full salary if they are at least 65 years old 
and meet certain years of service requirements. 
Most Article III judges who retire continue to 
hear cases on a full or part-time basis as “senior 
judges” without additional compensation. 
Retired bankruptcy judges, magistrate judges, 
and Court of Federal Claims judges also may 
be “recalled” to active service. Without the 
service donated by senior and retired judges, 
the judiciary would need many more judges to 
handle its cases. Senior judges, for example, 
typically handle about 15-20% of the total 
appellate and district court workloads in the 
federal courts.

J U D I C I A L  E D U C A T I O N

The Federal Judicial Center, an organization 
within the judicial branch, is the principal 
research and training resource for federal 
judges. It conducts a variety of educational 
programs for judges on substantive legal topics, 
the art of judging, and case management. In 
addition to attending an orientation training 
program shortly after they are first appointed, 
all judges are invited periodically by the 
Center to attend workshops that focus on new 
legislation, developments in case law, and 
specific judicial skills. The Center has also 
developed a number of special focus programs, 
often in conjunction with law schools, that 
address specific areas of the law in depth, such 
as intellectual property or the use of scientific 
evidence. In addition to live seminars and 
workshops, the Center produces a wide variety 
of videotapes, audiotapes, manuals, and other 
publications to assist judges in performing their 
duties.

The Administrative Office conducts training 
programs for judges on the use of computers 
and on such administrative matters as pay and 
benefits, hiring staff, judicial branch organization 
and governance, judicial ethics, and personal 
security. The Administrative Office also offers 
special orientation programs on management and 
operational topics for new chief judges of district 
courts, courts of appeals, and bankruptcy courts.

The Federal Judicial Center, the 
Administrative Office, and the United States 
Sentencing Commission jointly operate a 
television network that broadcasts daily 
education and information programs for judges 
and court staff. In addition, several individual 
courts conduct in-house orientation and 
mentoring programs for new judges, as well 
as roundtable discussions or other substantive 
programs for all judges.

J U D G E S ’  S T A F F

In addition to court-wide staff who are appointed 
by the court as a whole, each judge is allowed to 
hire a small personal staff, known as “chambers” 
staff. Judges may hire a secretary to help them 
with administrative matters and law clerks 
to help them research legal issues and draft 
papers. Chambers staff are subject to the ethical 
restrictions contained in the Code of Conduct for 
Judicial Employees.

The duties of chambers staff vary depending on 
the particular work and management preferences of 
each judge or court. Judges carefully supervise and 
review the work of their chambers staff. By using 
their staff to conduct legal research and other tasks 
that do not involve exercising the discretionary 
powers of a judge, each judge is better able to 
perform the tasks of judging.
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T H E  A D V E R S A R Y  S Y S T E M

The litigation process in United States courts 
is referred to as an “adversary” system because 
it relies on the litigants to present their dispute 
before a neutral fact-finder. According to 
American legal tradition, inherited from the 
English common law, the clash of adversaries 
before the court is thought most likely to allow 
the jury or judge to determine the truth and 
resolve the dispute. In some other legal systems, 
judges or magistrates conduct investigations to 
find relevant evidence or obtain testimony from 
witnesses. In the United States, however, the 
work of collecting evidence and preparing to 
present it to the court is accomplished by the 
litigants and their attorneys, normally without 
assistance from the court. The essential role 
of the judge is to structure and regulate the 
development of issues by the adversaries and 
to make sure that the law is followed and that 
fairness is achieved.

T H E  C O M M O N  L A W  S Y S T E M

The American judicial process is based largely on 
the English common law system. Common law is 
law that is developed and interpreted by judges, 
rather than a fixed body of legal rules such as 
the codes of a civil law system. A basic feature of 
the common law is the doctrine of “precedent,” 
under which judges use the legal principles 
established in earlier cases to decide new cases 
that have similar facts and raise similar legal 
issues. Judges of the lower courts are required to 
follow the decisions of the higher courts within 
their jurisdiction.

In most areas of federal law, Congress in the 
past century has passed elaborately detailed 

DISTINCTIVE FEATURES 
OF THE AMERICAN 
JUDICIAL SYSTEM



23

statutes, sometimes referred to as “codes,” 
that establish fundamental legal principles in 
particular fields of law. These bodies of statutory 
law include, for example, the Bankruptcy Code, 
the Internal Revenue Code, the Social Security 
Act, the Securities Act, and the Securities 
Exchange Act. In addition, the individual 
states have adopted various comprehensive 
codes, such as the Uniform Commercial Code. 
These statutes are often further developed and 
interpreted by regulations adopted by federal 
and state administrative agencies.

Despite the growth of statutory law over the 
last century, however, American statutes and 
regulations, even when called “codes,” continue 
to be interpreted by the courts in common-law, 
or “precedent” fashion. Thus, for example, 
a bankruptcy court applying the Bankruptcy 
Code will consult relevant case law to determine 
whether there are Supreme Court or court of 
appeals rulings applying the particular code 
section in similar factual situations. Lawyers who 
argue the question before the court will not only 
dispute whether the situation is governed by a 
particular section of the statute, but whether it 
should be governed by an earlier court ruling in a 
purportedly similar case.

All judges in the United States, regardless of 
the level of the court in which they sit, exercise 
the power of judicial review. While judges will 
normally presume the laws or actions that they are 
reviewing to be valid, they will invalidate statutes, 
regulations, or executive actions that they find 
to be clearly inconsistent with the Constitution. 
They are required to abide by a hierarchy of the 
laws that places the United States Constitution 
above all other laws. Judges will therefore not 
only abide by precedent in interpreting statutes, 
regulations, and actions by members of the 
executive branch, but will seek to interpret them 
consistently with the Constitution.

F E E S  A N D  C O S T S  O F 
L I T I G A T I O N

Another characteristic of the American judicial 
system is that litigants typically pay their own 
costs of litigation whether they win or lose. The 
federal courts charge moderate fees that are 
mostly set by Congress. Other costs of litigation, 
such as attorneys’ and experts’ fees, are more 
substantial. Civil plaintiffs who cannot afford 
to pay court fees may seek permission from the 
court to proceed without paying those fees. In 
some categories of civil cases, including certain 
civil rights violations, a winning plaintiff may 
recover attorney costs from the defendant. In 
criminal cases, the government pays the costs of 
investigation and prosecution. The government 
also provides a lawyer without cost for any 
criminal defendant who is unable to afford one.

E X E C U T I O N  O F  J U D G M E N T S

Execution and enforcement of judgments is the 
responsibility of the parties to the litigation, not 
the courts. In criminal cases, the United States 
marshal (an employee of the Department of 
Justice) is responsible for keeping a prisoner in 
custody. If the court has ordered the payment of 
criminal fines, the clerk of court is responsible for 
receiving money and distributing it as directed 
by the court. The Department of Justice is 
responsible, however, for enforcement of the 
court’s order and collection of money and assets 
if the defendant fails to pay the required fines.

In civil cases, the parties themselves are 
responsible for executing court orders, although 
the courts maintain a record of all judgments 
for public inspection. Many money judgments 
are covered by various forms of insurance, and 
in those cases the insurance companies resolve 
the details of enforcement of a civil judgment. 
A winning party may obtain the assistance of 
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the court in examining the debtor and taking 
certain actions to protect property in the debtor’s 
possession. A winning party may also apply to a 
state court for assistance in enforcing a federal 
court judgment through state law remedies such 
as garnishing the wages or attaching the assets 
of the losing party. In general, a civil judgment 
becomes a lien attached to any real property of 
the losing party, and the judgment earns interest 
at a specified rate of return until it is collected.

P R O C E D U R A L  R U L E S  F O R 
C O N D U C T I N G  L I T I G A T I O N

In accordance with the Rules Enabling Act of 
1934, the federal judiciary itself is responsible for 
issuing the rules of procedure and evidence that 
govern all federal court proceedings. Under this 
authority, the judiciary has established federal 
rules of evidence, and rules of civil, criminal, 
bankruptcy, and appellate procedure. The rules 
are designed to promote simplicity, fairness, 
and the just determination of litigation, and to 
eliminate unjustifiable expense and delay. They 
are drafted by committees of judges, lawyers, 
and professors appointed by the Chief Justice. 
They are published widely by the Administrative 
Office for public comment, approved by the 
Judicial Conference of the United States, and 
promulgated by the Supreme Court. The rules 
become law unless Congress votes to reject or 
modify them.

R E P O R T I N G  O F  J U D I C I A L 
P R O C E E D I N G S

All trial and pretrial proceedings conducted in 
open court are written down by a court reporter 
or recorded by sound equipment. The court 
reporter is a person specially trained to record all 
testimony and produce a word-for-word account 
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called a transcript. A transcript may be prepared 
if necessary for an appeal of a court’s decision, or 
upon request by one of the litigants or another 
person.

P U B L I C A T I O N  O F  C O U R T 
O P I N I O N S

Because common-law courts rely on judicial 
precedent to interpret and apply the law, it is 
vital for judicial opinions on current legal issues 
to be readily available to courts and lawyers 
facing similar issues. As a result, nearly all 
opinions and orders are open public records.  
Access to these records is constantly improving 
as a result of technology. The courts now prepare 
and enter most orders and opinions electronically, 
allowing attorneys to routinely accept official 
notice of court actions via system-generated 
email and facilitating next day electronic 
publication. 

The federal courts’ electronic docketing also 
allows the public to access court records in 
multiple ways.  The Judiciary’s Internet based 
system, Public Access to Court Electronic 
Records (PACER, www.pacer.gov), is an on-
line service that allows users to obtain free 
access to orders and opinions from federal 
appellate, district and bankruptcy courts, or 
to search a national index of case and party 
names.  Additional case and docket information 
on PACER can be accessed for a nominal 
fee.  Many courts also make their opinions 
available directly by posting them to the local 
court’s public website. Most documents are 
also still available for review and copying at the 
courthouse and the courts continue to formally 
publish select opinions, usually through a private 
company.

In addition to court initiated distribution, 
private lawbook publishing companies and 
computerized legal research services, such as 
Westlaw and Lexis/Nexis, make court opinions, 
statutes, and other legal materials available to 
the bar and public on a commercial basis.  Law 
schools and other organizations also collect court 
opinions, mainly from the courts of appeals, and 
make them available on the Internet.  Examples 
of collections of Supreme Court and Courts of 
Appeals opinions include:

www.findlaw.com/casecode/
www.law.cornell.edu
law.justia.com/
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THE FEDERAL JUDICIAL 
PROCESS IN BRIEF

C I V I L  C A S E S

A federal civil case involves a legal dispute 
between two or more parties. To begin a civil 
lawsuit in a federal court, the plaintiff files a 
document called a “complaint” with the court 
and “serves” a copy of the complaint on the 
defendant. The complaint is a short statement 
that describes the plaintiff’s injury or other 
legal claim, explains how the defendant caused 
the injury, and asks the court to order relief. A 
plaintiff may seek money to compensate for the 
injury or ask the court to order the defendant to 
stop the conduct that is causing the harm. The 
court may also order other types of relief, such as 
a declaration of the legal rights of the plaintiff in 
a particular situation.

To prepare a case for trial, the litigants may 
conduct “discovery.” In discovery, the litigants 
must provide information to each other about 
the subject matter of the case, such as the 
identity of witnesses, the expected testimony 
of the witnesses, and copies of any documents 
related to the case. The purpose of discovery 
is to prepare for trial, and to prevent surprise 
at trial, by requiring the litigants to assemble 
their evidence and prepare to call witnesses, 
before the trial begins. The scope of discovery is 
broad, and discovery is conducted by the parties 
themselves under the procedural rules of the 
courts. Judges are involved only to the extent 
necessary to oversee the process and to resolve 
disputes brought to their attention by the parties.

One common method of discovery is the 
“deposition.” In a deposition, a witness is 
required to answer under oath questions about 
the case asked by the lawyers in the presence of 
a court reporter. A second method of discovery is 
the “interrogatory,” which is a written question 
from one party to another that must be answered 
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broad, and discovery is conducted by the parties 
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One common method of discovery is the 
“deposition.” In a deposition, a witness is 
required to answer under oath questions about 
the case asked by the lawyers in the presence of 
a court reporter. A second method of discovery is 
the “interrogatory,” which is a written question 
from one party to another that must be answered 
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under oath. A third method allows a party to 
require another party to produce documents and 
other materials within its custody or control, or to 
enter on another party’s property for inspection 
or other purposes relating to the litigation.

Each side may file requests, or “motions,” 
with the court seeking rulings on various legal 
issues. Some motions ask for a ruling that 
determines whether the case may proceed 
as a matter of law. A “motion to dismiss,” for 
example, may argue that the plaintiff has not 
stated a claim under which relief may be granted 
under the law, or that the court does not have 
jurisdiction over the parties or the claim at issue, 
and therefore lacks the power to adjudicate. A 
“motion for summary judgment” argues that 
there are no disputed factual issues for a jury to 
resolve, and urges the judge to decide the case 
based solely on the legal issues. Other motions 
focus on the discovery process, addressing 
disputes over what information is subject to 
the discovery rules, protecting the private or 
privileged nature of certain information, or 
urging the court to preserve evidence for use at 
trial. Other motions address procedural issues 
such as the proper venue for the case, the 
schedule for discovery or trial, or the procedures 
to be followed at trial.

To avoid the expense and delay of having a 
trial, judges encourage the litigants to reach an 
agreement resolving their dispute. Most judges 
conduct settlement conferences with the parties, 
and they may refer a case to a trained mediator or 
arbitrator to facilitate an agreement. As a result, 
litigants often decide to resolve a civil lawsuit 
with an agreement known as a “settlement.” 
Most civil cases are terminated by settlement or 
dismissal without a trial.

If a case is not settled, the court will proceed 
to a trial. In a wide variety of civil cases, either 
side is entitled under the Constitution to request 

a jury trial. If the parties waive their right to a 
jury, the case will be heard by a judge without a 
jury.

If a trial is conducted, witnesses testify under 
oath and respond to questions asked by the 
attorneys. Testimony is conducted under the 
supervision of the judge, and it must comply 
with formal rules of evidence designed to assure 
fairness, reliability, and the accuracy of testimony 
and documents. At the conclusion of the 
evidence, each side gives a closing argument. If a 
case is tried before a jury, the judge will instruct 
the jury on what the law is and will tell the jury 
what facts and issues it must resolve. If the case 
is tried by a judge without a jury, the judge will 
decide both the facts and the law in the case. 
In a civil case, the burden of proof lies with the 
plaintiff, who must convince the jury (or the 
judge if there is no jury) by a “preponderance of 
the evidence,” i.e., that it is more likely than not 
that the defendant is legally responsible for any 
harm that the plaintiff has suffered.

C R I M I N A L  C A S E S

The judicial process in a criminal case differs 
from a civil case in several important ways. The 
parties in the case are the United States attorney 
(the prosecutor representing the Department 
of Justice) and the defendant or defendants. 
Criminal investigations are conducted by 
the Department of Justice and other law 
enforcement agencies, which are both part of 
the executive branch. The court plays no role in 
criminal investigations. Its role in the criminal 
justice process is to apply the law and make legal 
and factual decisions.

Three main levels of federal criminal offenses 
have been defined by Congress. Felony offenses 
are the most serious crimes and may be punished 
by more than one year in prison. Misdemeanor 
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offenses are less serious and may be punished 
by up to one year in prison. The least serious 
offenses, known as petty offenses, may be 
punished by up to six months imprisonment. 
Most petty offenses are addressed through fines 
rather than a prison sentence.

After a person is arrested, a pretrial services 
officer or probation officer of the court 
immediately interviews the defendant and 
conducts an investigation of the defendant’s 
background. The information obtained by the 
pretrial services officer or probation officer 
will be used to help a judge decide whether to 
release the defendant into the community before 
trial and whether to impose conditions of release.

At an initial appearance, a judge (normally a 
magistrate judge) advises the defendant of the 
charges filed, considers whether the defendant 
should be held in custody until trial, and 
determines whether there is “probable cause” to 
believe that an offense has been committed and 
the defendant has committed it. Defendants who 
are unable to hire their own attorney are advised 
of their right to a court-appointed attorney. Each 
district court, by statute, is required to have in 
place a plan for providing competent attorneys 
to represent defendants who cannot afford their 
own attorneys. The court may appoint a federal 
public defender (a full-time federal official 
appointed by the court of appeals), a community 
public defender (a member of a community-
based legal aid organization funded by a grant 
from the judiciary), or a private attorney who 
has agreed to accept such appointments from 
the court. In all these types of appointments, 
the attorney who represents the defendant 
is paid by the court from funds appropriated 
to the judiciary by Congress. Defendants 
released into the community before trial may 
be required to obey certain restrictions, such as 
home confinement or drug testing, and to make 

periodic reports to a pretrial services officer to 
ensure appearance at trial.

Under the Constitution, a felony criminal 
case may only proceed beyond the initial stages 
if the defendant is indicted by a grand jury. 
The grand jury reviews evidence presented to 
it by the United States attorney and decides 
whether there is sufficient evidence to require a 
defendant to stand trial.

The defendant enters a plea to the charges 
brought by the United States attorney at 
a hearing known as an arraignment. Most 
defendants— more than 90%—plead guilty 
rather than go to trial. If a defendant pleads 
guilty in return for the government agreeing 
to drop certain charges or to recommend a less 
severe sentence, the agreement often is called 
a “plea bargain.” If the defendant pleads guilty, 
the judge may impose a sentence at that time, 
but more commonly will schedule a hearing 
to determine the sentence at a later date. If 
the defendant pleads not guilty, the judge will 
proceed to schedule a trial.

Criminal cases include a limited amount of 
pretrial discovery proceedings similar to those in 
civil cases, with substantial restrictions to protect 
the identity of government informants and to 
prevent intimidation of witnesses. The attorneys 
also may file motions, which are requests for 
rulings by the court before the trial. For example, 
defense attorneys often file a motion to suppress 
evidence, which asks the court to exclude from 
the trial evidence that the defendant believes 
was obtained by the government in violation of 
the defendant’s constitutional rights.

In a criminal trial, the burden of proof is on 
the government. Defendants do not have to 
prove their innocence. Instead, the government 
must provide evidence to convince the jury of 
the defendant’s guilt. The standard of proof in 
a criminal trial is much higher than in a civil 
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case. It must be beyond a reasonable doubt,” 
which means the evidence must be so strong that 
there is no reasonable doubt that the defendant 
committed the crime. The judge instructs the 
jury on the law and the decisions that the jury 
must make.

If a defendant is found not guilty, the 
defendant is released and the government may 
not appeal. Nor can the person be charged again 
with the same crime in a federal court. The 
Constitution prohibits “double jeopardy,” or 
being tried twice for the same offense.

In determining the defendant’s sentence, the 
judge must consult special federal sentencing 
guidelines issued by the United States 
Sentencing Commission, an organization within 
the judicial branch. The sentencing guidelines 
are designed to: 

· incorporate the purposes of sentencing (i.e., 
just punishment, deterrence, incapacitation, 
and rehabilitation); 

· provide certainty and fairness in sentencing 
by avoiding unwarranted disparity among 
offenders with similar characteristics 
convicted of similar criminal conduct, 
while permitting some judicial flexibility to 
take into account relevant aggravating and 
mitigating factors; 

· reflect, to the extent practicable, advancement 
in the knowledge of human behavior as it 
relates to the criminal justice process.

The sentencing guidelines provide federal 
judges with consistent sentencing ranges that 
take into account both the seriousness of the 
criminal conduct and the defendant’s criminal 
record. Based on the severity of the offense, the 
guidelines assign most federal crimes to one of 43 

“offense levels.” Each offender is also assigned 
to one of six “criminal history categories” based 
upon the extent and recency of his or her past 
misconduct. The point at which the offense level 
and criminal history category intersect on the 
Commission’s sentencing table determines an 
offender’s guideline range. In order to provide 
flexibility, the top of each guideline range 
exceeds the bottom by six months or 25 percent 
(whichever is greater).

Ordinarily, the judge is advised to choose a 
sentence from within the guideline range unless 
the court identifies a factor that the Sentencing 
Commission failed to consider that should result 
in a different sentence. However, the judge 
must in all cases provide the reasons for the 
sentence. Sentences outside the guideline range 
are subject to review by the courts of appeals for 
“unreasonableness,” and all sentences can be 
reviewed for incorrect application of the relevant 
guidelines or law.

In most felony cases the judge waits for 
the results of a presentence investigation 
report, prepared by the court’s probation office, 
before imposing a sentence. The presentence 
investigation report summarizes for the court the 
background information needed to determine 
the appropriate sentence, including a thorough 
exploration of the circumstances of the offense 
and the defendant’s criminal background and 
characteristics. The report applies the sentencing 
guidelines to the individual defendant and the 
crimes for which he or she has been found guilty. 
During sentencing, the court may consider 
not only the evidence produced at trial, but all 
relevant information that may be provided by 
the pretrial services officer, the United States 
attorney, and the defense attorney. In unusual 
circumstances, the court may depart from the 
sentence calculated according to the sentencing 
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guidelines.
A sentence may include time in prison, a 

fine to be paid to the government, community 
service, and restitution to be paid to crime 
victims. If the convicted defendant is released, 
the court’s probation officers assist the court in 
enforcing any conditions that are imposed as 
part of a criminal sentence. The supervision 
of offenders also may involve services such as 
substance abuse testing and treatment programs, 
job counseling, and alternative detention options.

J U R Y  S E R V I C E

Perhaps the most important way individual 
citizens become involved in the federal judicial 
process is by serving as jurors. There are two 
types of juries serving distinct functions in the 
federal trial courts: trial juries (also known as 
petit juries), and grand juries.

A civil trial jury typically consists of 6 to 12 
persons. In a civil case, the role of the jury is 
to listen to the evidence presented at a trial, to 
decide whether the defendant injured the plaintiff 
or otherwise failed to fulfill a legal duty to the 
plaintiff, and to determine what the compensation 
or penalty should be. A criminal trial jury is 
usually made up of 12 members. Criminal juries 
decide whether the defendant committed the 
crime as charged. The sentence usually is set by 
a judge. Verdicts in both civil and criminal cases 
must be unanimous, although the parties in a 
civil case may agree to a non-unanimous verdict. 
A jury’s deliberations are conducted in private, 
out of sight and hearing of the judge, litigants, 
witnesses, and others in the courtroom.

A grand jury, which normally consists of 16 
to 23 members, has a more specialized function. 
The United States attorney, the prosecutor in 
federal criminal cases, presents evidence to the 
grand jury for them to determine whether there 

is “probable cause” to believe that an individual 
has committed a crime and should be put on 
trial. If the grand jury decides there is enough 
evidence, it will issue an indictment against the 
defendant. Grand jury proceedings are not open 
for public observation.

Potential jurors are selected from any source 
that will yield a representative sample of the 
population at large. Most often jurors are chosen 
from a jury pool generated by random selection 
of citizens’ names from lists of registered voters, 
or combined lists of voters and people with 
drivers licenses, in the judicial district. The 
potential jurors complete questionnaires to help 
determine whether they are qualified to serve 
on a jury. After reviewing the questionnaires, 
the court randomly selects individuals to be 
summoned to appear for jury duty. These 
selection methods help ensure that jurors 
represent a cross section of the community, 
without regard to race, gender, national origin, 
age or political affiliation. Jurors receive modest 
compensation and expenses from the court for 
their service.

Being summoned for jury service does not 
guarantee that an individual actually will serve 
on a jury. When a jury is needed for a trial, 
the group of qualified jurors is taken to the 
courtroom where the trial will take place. The 
judge and the attorneys then ask the potential 
jurors questions to determine their suitability 
to serve on the jury, a process called voir dire. 
The purpose of voir dire is to exclude from the 
jury people who may not be able to decide the 
case fairly. Members of the panel who know 
any person involved in the case, who have 
information about the case, or who may have 
strong prejudices about the people or issues 
involved in the case, typically will be excused 
by the judge. The attorneys also may exclude a 
certain number of jurors without giving a reason.
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J U R O R  Q U A L I F I C AT I O N S 
A N D  E X E M P T I O N S

Qualifications to be a Juror:

· United States citizen

· at least 18 years of age

· reside in the judicial district for one year

· adequate proficiency in English

· no disqualifying mental or physical condition

· not currently subject to felony charges

· never convicted of a felony (unless civil rights have 

been legally restored)

Exemptions from Service:

· active duty members of the armed forces

· members of police and fire departments

· certain public officials

· others based on individual court rules (such as 

members of voluntary emergency service organizations, 

and people who recently have served on a jury)

Excuse from Service:

· may be granted at the court’s discretion on the grounds 

of “undue hardship or extreme inconvenience”

Length of Service:

· trial jury service varies by court

· some courts require service for one day or for the 

duration of one trial; others require service for a fixed term

· grand jury service may be up to 18 months

Payment:

· $40 per day; in some instances jurors may also receive 

meal and travel allowances

Employment Protections:

 · By law, employers must allow employees time off 

(paid or unpaid) for jury service. The law also forbids 

any employer from firing, intimidating, or coercing any 

permanent employee because of his or her federal jury 

service

T E R M S  O F  J U R Y  S E R V I C E
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B A N K R U P T C Y  C A S E S 

Federal courts have exclusive jurisdiction over 
bankruptcy cases. This means that a bankruptcy 
case cannot be filed in a state court. The 
bankruptcy courts have been established by 
Congress to operate within the district courts and 
presided over by bankruptcy judges.

The primary purposes of the law of 
bankruptcy are:  

(1) to give an honest debtor a “fresh start” in 
life by relieving the debtor of most debts; 

(2) to repay creditors in a fair and orderly 
manner to the extent that the debtor has 
property available for payment; 

(3) to reorganize a failing business by 
restructuring debt or the business entity 
itself, or, alternatively, to provide a 
framework for the orderly liquidation of 
the failed enterprise; and 

(4) to deter and remedy dishonest actions by 
debtors or creditors that would have the 
effect of undermining the purposes of 
bankruptcy law.

Bankruptcy law creates predictability and 
harmony in the marketplace by providing the 
risk parameters for creditors in extending credit 
to debtors. Further, the bankruptcy courts 
provide commercial dispute resolution options 
between debtors and creditors once problems 
arise in their relationship, providing stability to 
the marketplace. Lastly, bankruptcy promotes 
entrepreneurialism since it allows a fresh start for 
those who start new businesses, but fail for some 
reason beyond their control.

In the United States, unlike many other 
countries, bankruptcy usually is voluntary. 
In other words, it is initiated by a debtor for 
protection against creditors, rather than by 
creditors to facilitate the collection of their claims 

The Bankruptcy Code provides 

three basic types of bankruptcy 

proceedings:

 · Liquidation of the debtor’s property 

(except for certain exempt property) 

and distribu tion of the proceeds, if 

any, to creditors. (Chapter 7) 

· Debt adjustment by an individual 

debtor or husband and wife that 

allows them to repay their credi tors, 

in whole or in part, over a period of 

up to five years in accordance with a 

detailed plan approved by the court. 

(Chapter 13) 

· Reorganization of the financial 

affairs of a debtor, usually a busi ness, 

through a plan that is submitted for 

approval by both creditors and the 

court. (Chapter 11)
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from a common debtor. A voluntary bankruptcy 
case normally begins when the debtor files a 
petition with the bankruptcy court. A petition 
may be filed by an individual, by a husband and 
wife together, or by a corporation, partnership, or 
other business entity.

All individuals filing under any chapter 
of the Bankruptcy Code must have received 
credit counseling from an approved credit 
counseling agency either in an individual or 
group briefing within 180 days before filing 
for bankruptcy.  There are exceptions in 
emergency situations or where the U.S. trustee 
or bankruptcy administrator has determined 
that there are insufficient approved agencies to 
provide the required counseling. In most states, 
the U.S. trustee or bankruptcy administrator is 
responsible for approving the providers that offer 
this special pre-bankruptcy briefing.

Creditors also may file involuntary bankruptcy 
petitions against debtors who are not paying their 
debts. Involuntary petitions are comparatively 
rare in the United States system, where more 
than 99% of all bankruptcy cases are commenced 
voluntarily. A debt or who contests such a petition 
may not be placed into bankruptcy involuntarily 
unless creditors can show that certain statutory 
requirements are met, including standing by the 
creditors to file the petition, and that the debtor is 
not generally paying debts as they become due. 

A debtor, whether voluntary or involuntary, is 
required to file statements listing assets, income, 
lia bilities, and the names and addresses of all 
creditors and how much they are owed. The 
filing of a bankruptcy petition automatically 
prevents, or “stays,” virtually all collection 
actions against the debtor and the debtor’s 
property (with some notable exceptions specified 
by the Bankruptcy Code such as criminal actions 
against the debtor). As long as the stay remains 
in effect, creditors cannot bring or continue 

lawsuits, garnish wages or seize property subject 
to mortgages or other security interests, or 
even make demands for payment, without first 
obtaining permission from the bankruptcy court. 
Creditors receive notice from the clerk of court 
that the debtor has filed a bankruptcy petition, 
and they are required to file proofs of claim in 
order to receive any share of a distribution from 
the debtor’s property. 

More than 70% of bankruptcy cases are filed 
under Chapter 7 of the Bankruptcy Code, which 
involves liquidation of the debtor’s property.  In 
these cases, the United States trustee, a Justice 
Department officer appointed to supervise the 
administration of the bankruptcy process in 
most federal court districts, appoints a trustee in 
bank ruptcy who takes control of substantially all 
property of the debtor except for some categories 
that are exempt from seizure. The trustee then 
liquidates the property and distributes it to 
creditors according to a schedule of priorities 
established by the Code. The trustee is also 
responsible for challenging unjustified claims by 
creditors, investigating possible misconduct by 
the debtor before and during the bankruptcy, and 
for recovering claims that the bankruptcy estate 
may have against third parties, including parties 
who may have received fraudulent transfers or 
preferential payments from the debtor during 
the period immediately before bankruptcy. At 
the end of the liquidation process individual 
debtors normally receive a “discharge” of all 
pre-bankruptcy claims against them, except for 
certain categories of claims, such as for support 
of dependents or for taxes, that may not be 
discharged.

Any party in interest, including creditors and 
the trustee in bankruptcy, may object to the 
discharge of a particular claim or to the debtor’s 
general discharge, on grounds such as fraud by 
the debtor. If a timely objection is made, the 
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bankruptcy court will hold a hearing and rule 
on whether discharge of a challenged claim, 
or a general discharge of debts, is allowable 
under the law. Litigation may also occur in a 
bankruptcy case over such matters as who owns 
certain property, how it should be used, what the 
property is worth, how much is owed on a debt, 
or how much money should be paid to lawyers, 
accountants, auctioneers, or other professionals. 
Litigation in the bankruptcy court is conducted in 
much the same way that civil cases are handled in 
the district court. There may be discovery, pretrial 
proceedings, settlement efforts, and a trial.

In most liquidation cases involving debtors 
who are consumers, there is little or no property 
in the bankruptcy estate to pay creditors. In 
these cases, the debtor will normally receive a 
discharge routinely, with little or no litigation.
Bankruptcy cases may also be filed to allow a 
debtor to reorganize and establish a plan to repay 
creditors. Under Chapter 11 of the Bankruptcy 
Code, financially troubled businesses may 
obtain court approval of a plan to repay their 
creditors without immediately liquidating their 
assets. Unlike “compositions” or other types of 
non-liquidation creditor arrangements in other 
countries, Chapter 11 is part of United States 
bankruptcy law and occurs under the supervision 
of a bankruptcy court. A trustee is not normally 
appointed in Chapter 11 proceedings. Instead, 
the debtor continues to operate its business, 
subject to court supervision.

The ultimate purpose of Chapter 11 is 
to confirm a plan of reorganization for the 
debtor. The U.S. trustee appoints at least one 
committee of creditors to monitor the debtor 
and to negotiate a plan of reorganization. All 
plans must be submitted to the bankruptcy 
court, along with proposed disclosure statements 
explaining to parties in interest what their rights 
will be under each plan. If the court confirms 

the plan, the reorganized entity emerges from 
Chapter 11, with the obligations established by 
the plan replacing its pre-bankruptcy obligations. 
If no plan is confirmed, or if a party in interest 
persuades the court that a reorganization would 
not be practicable, the court may dismiss the 
reorganization case or convert it to a liquidation 
under Chapter 7.

Chapter 13 of the Bankruptcy Code creates 
a simpler kind of reorganization for individuals 
with continuing incomes, subject to certain 
maximum limits on amount of debt. Under 
Chapter 13, the debtor proposes a plan for 
repaying debt from future earnings rather than 
through liquidation of the debtor’s property. 
Plans of this kind typically provide that all 
the debtor’s disposable income for a period of 
three to five years will be devoted to repaying 
creditors. If the court finds that the plan is 
proposed in good faith, it may confirm the plan 
even over the objections of creditors. A trustee 
is appointed to supervise the execution of the 
plan. The debtor will pay everything required 
under the plan to the trustee, who in turn will 
pay creditors in the amounts required by the 
plan. If the debtor satisfactorily completes the 
plan’s requirements, he or she will then receive 
a discharge from all obligations other than those 
specifically excepted from discharge by the 
Code.

A frequently used provision is Bankruptcy 
Code § 304, which authorizes the commencement 
of a case ancillary to a foreign insolvency 
proceeding. In cases where a debtor who is the 
subject of an insolvency proceeding in another 
country has property in the United States, 
a representative of the foreign tribunal may 
commence a proceeding in a United States 
bankruptcy court under § 304. The bankruptcy 
court has authority to fashion whatever relief 
is appropriate under the circumstances, 
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including the granting of injunctions barring the 
commencement or continuation of proceedings 
in other United States courts against the 
foreign debtor or its property. The court also 
has authority, where appropriate, to order the 
turnover of United States property of the foreign 
debtor to the foreign representative.

T H E  A P P E A L S  P R O C E S S 

The losing party in a decision by a trial court 
in the federal system is entitled as a matter of 
right to appeal the decision to a federal court of 
appeals. Similarly, a litigant who is not satisfied 
with a decision made by a federal administrative 
agency in the executive branch usually may 
file a petition for review of the agency decision 
by a court of appeals. Judicial review in cases 
involving certain federal agencies or programs—
for example, disputes over Social Security 
benefits—may be obtained first in a district court 
rather than directly to a court of appeals.

In a civil case either side may appeal the 
verdict. In a criminal case, the defendant may 
appeal a guilty verdict, but the government may 
not appeal if a defendant is found not guilty. 
Either side in a criminal case may appeal with 
respect to the sentence that a judge imposes 
after a guilty verdict.

In most bankruptcy courts, an appeal of a 
ruling by a bankruptcy judge may be taken to the 
district court. In several circuits, a Bankruptcy 
Appellate Panel consisting of three bankruptcy 
judges has been established to hear appeals 
directly from the bankruptcy courts. In either 
situation, the party that loses in the initial 
bankruptcy appeal may then appeal further to 
the court of appeals. Most appeals from decisions 
of magistrate judges are taken to a district judge. 
But when a magistrate judge tries a case on 
consent of the parties, an appeal may be taken 

directly to the court of appeals.
A litigant who files an appeal, known as an 

“appellant,” must show that the trial court or 
administrative agency made a legal error that 
affected the decision in the case. The court of 
appeals makes its decision based on the record of 
the case established by the trial court or agency. 
It does not receive additional evidence or hear 
witnesses. The court of appeals also may review 
the factual findings of the trial court or agency, 
but typically may only overturn a decision on 
factual grounds if the findings were “clearly 
erroneous.” The appellate court may not hear 
new evidence, but may “remand” the case to the 
trial court for that purpose.

Appeals are decided by panels of three judges 
working together. The appellant presents legal 
arguments to the panel, in writing, in a document 
called a “brief.” In the brief, the appellant tries to 
persuade the judges that the trial court made an 
error, and that its decision should be reversed. On 
the other hand, the party defending against the 
appeal, known as the “appellee,” tries in its brief 
to show why the trial court decision was correct, 
or why any error made by the trial court was not 
significant enough to affect the outcome of the case.

Although some cases are decided on the basis 
of the litigants’ briefs through short written 
decisions by the court, many cases are selected 
for an “oral argument” before the court. Oral 
argument in the court of appeals is a structured 
discussion between the appellate lawyers and the 
panel of judges focusing on the legal principles 
in dispute. Each side is given a short time—
usually about 15 minutes—to present arguments 
to the court.

The court will usually state the reasons for 
its decision in a written opinion. A judge on the 
panel who disagrees with the majority opinion 
may write a separate dissenting opinion. The 
dissenting opinion may help the analysis of the 
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issues if the case is reviewed at a higher level.
The court of appeals decision usually will 

be the final word in the case, unless it sends 
the case back to the trial court for additional 
proceedings, or the parties ask the United States 
Supreme Court to review the case. In some 
cases the decision of the three-judge panel of 
the court may be reviewed en banc, that is, by a 
larger group of judges (usually all) of the court of 
appeals for the circuit.

A litigant who loses in a federal court of 
appeals, or in the highest court of a state court 
system, may petition the United States Supreme 
Court to review the case. The Supreme Court, 
however, does not have to grant review, except in 
a very small number of cases governed by special 
statutes. In a given year, the Court will typically 
receive about 8,000 petitions for certiorari, and it 
will agree to hear only about 100 cases.

The Supreme Court typically will agree to 
hear a case only when it involves an unusually 
important legal principle, or when two or more 
federal appellate courts have interpreted a law 
differently. There are also a small number of 
special circumstances in which the Supreme 
Court is required by law to hear a case or accept 
an appeal directly from a federal trial court. 
When the Supreme Court hears a case, the 
parties are required to file written briefs and 
the Court may hear oral argument. Additionally, 
other parties with significant interests in the 
legal issues raised by a case may ask permission 
to file briefs as friends of the court (“amicus 
curiae”). The executive branch, acting through 
the Solicitor General, will often file such 
briefs, which may help to define the issues and 
otherwise affect the outcome of a case.

The Supreme Court, like the lower courts, 
usually explains the reasons for its decision 
on a case in a written opinion. Supreme Court 
opinions are precedent for all other courts in 

the United States. As with the courts of appeals, 
justices who disagree with the majority opinion 
may write dissenting opinions. In some cases, 
justices who agree with the result in a case but 
not in the majority’s reasoning will file concurring 
opinions.
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FEDERAL JUDICIAL 
ADMINISTRATION

Three of the essential 

characteristics of federal judicial 

administration are that:

· The federal judiciary is a separate, 

independent branch of the 

government that has been given 

statutory authority to manage its own 

affairs, hire and pay its own staff, and 

maintain its own separate budget.

· The management of the federal 

judiciary is largely decentralized. 

The Judicial Conference of the 

United States establishes national 

policies and approves the budget 

for the judiciary, but each court has 

substantial local autonomy.

· Judges are in charge of the judiciary 

at all levels and establish the policies 

for management of the courts. 

Court administrators are hired by the 

judges and report to the judges.

I N D I V I D U A L  C O U R T S

The day-to-day responsibility for judicial 
administration rests largely with each individual 
court. Each court is given the responsibility by 
statute and administrative practice to appoint its 
own support staff and manage its own affairs. Under 
the judiciary’s budget decentralization program, 
moreover, substantial budget and administrative 
responsibility has been delegated to each court.

Each court in the federal system has a 
chief judge who, in addition to hearing cases, 
has administrative responsibilities relating to 
the operation of the court. The chief judge is 
normally the judge who has served on the court 
the longest. District court, court of appeals, and 
Court of International Trade judges must be 
under age 65 to become chief judge. They may 
serve as chief judge for a maximum of seven 
years, and they may not serve as chief judge 
beyond the age of 70.

The chief judge of each court plays a key 
leadership role in overseeing the operations of 
the court, promoting its efficiency, and ensuring 
accountability to the public. The court operates 
as a collegial body, and important policy decisions 
are made by all judges of the court working 
together under the leadership of the chief judge.

C O U R T  S T A F F

Judicial branch staff are not part of the executive 
branch, and therefore are not part of the federal 
civil service system. Instead, the Judicial 
Conference and the Director of the Administrative 
Office of the United States Courts have 
established a separate personnel system for court 
officers and employees that includes a flexible 
pay structure, standard qualifications for certain 
positions, and an employee dispute resolution 
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Court Support Staff 

In addition to their personal chambers 

staff of law clerks and secretaries, 

judges rely on central court support 

staff to assist in the work of the 

court. These staff include:

Clerk

Circuit Executive

Court Reporter

Court Librarian

Staff Attorneys and 

Pro Se Law Clerks

Pretrial Services Officers and 

Probation Officers.

procedure. Individual courts have wide discretion, 
within the national standards, to hire and pay their 
own employees. Court staff are supervised by, and 
responsible to, the judges of their court, not the 
Administrative Office of the United States Courts.

C L E R K  O F  T H E  C O U R T

In addition to their own personal chambers staff of 
law clerks and secretaries, judges rely on central 
court support staff to assist in the work of the court.

The primary administrative officer of each 
court is the clerk of the court. The clerk manages 
the court's non-judicial functions in accordance 
with policies set by the court and reports directly 
to the court through its chief judge. Among the 
clerk’s many functions are: 

· Maintaining the records and dockets of the 
court 

· Operating the court’s computerized systems
 
· Keeping track of the court’s budget and 

expenditures 

· Maintaining property and personnel records 

· Paying all fees, fines, costs and other monies 
collected into the U.S. Treasury 

· Administering the court’s jury system 

· Providing interpreters and court reporters 

· Sending official court notices and summons
 
· Providing courtroom support services
 
· Responding to inquiries from the bar and 

the public
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O T H E R  C E N T R A L  C O U R T 
S T A F F

Pretrial services officers and probation officers 
interview defendants before trial; investigate 
defendants’ backgrounds; file detailed reports 
to assist judges in deciding on conditions of 
release or detention of defendants before trial 
and on sentencing of convicted defendants; and 
supervise released defendants.

Staff attorneys and pro se law clerks assist the 
court with research and drafting of opinions.

Court reporters make a word-for-word record 
of court proceedings and prepare a transcript.

Court librarians maintain court libraries and 
assist in meeting the information needs of the 
judges and lawyers.

T H E  C I R C U I T  J U D I C I A L  
C O U N C I L S

A judicial council in each geographic circuit 
oversees the administration of the courts located 
in the circuit. Each judicial council consists of the 
chief circuit judge, who serves as the chair, and an 
equal number of other circuit (court of appeals) 
judges and district (trial court) judges. Each judicial 
council appoints a circuit executive, who works 
closely with the chief circuit judge to coordinate a 
wide range of administrative matters in the circuit.

The judicial council assures accountability to 
the citizens through its broad authority to oversee 
numerous aspects of court of appeals and district 
court operations. The council is authorized by 
statute to issue orders to individual judges and 
court personnel. As part of its responsibility 
to ensure that individual courts are operating 
effectively, the judicial council reviews local court 
policies and actions on such matters as employment 
disputes, jury selection, legal defense for indigent 
defendants, court backlogs and local procedural 
rules for litigation. In addition, the council has 

authority to approve courts’ requests for exceptions 
to national guidelines on staffing, resources, and 
expenses. And the judicial council may be called 
upon to take action to solve problems that the chief 
judge or local court cannot resolve on its own.

T H E  J U D I C I A L  C O N F E R E N C E 
O F  T H E  U N I T E D  S T A T E S

The Judicial Conference of the United States, 
established by statute in 1922, is the federal courts’ 
national policy-making body, and it speaks for the 
judicial branch as a whole. The Chief Justice of the 
United States presides over the Conference, which 
consists of 26 other judges, including the chief 
judge of each court of appeals, one district court 
judge from each regional circuit, and the chief 
judge of the Court of International Trade.

The Judicial Conference works through 
committees established along subject matter 
lines to recommend national policies and 
legislation on all aspects of federal judicial 
administration. The committees, all of which are 
appointed by the Chief Justice, consist mostly 
of judges. Committees address such matters as 
budget, rules of practice and procedure, court 
administration and case management, criminal 
law, bankruptcy, judicial resources (judgeships 
and personnel matters), automation and 
technology, and codes of conduct. The main 
responsibilities of the Judicial Conference are: 

· approving the judiciary’s annual budget 
request (which is prepared by the 
Administrative Office and the Judicial 
Conference’s Budget Committee) 

· proposing, reviewing, and commenting on 
legislation that may affect the workload and 
procedures of the courts 
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· implementing legislation by promulgating 
national regulations, guidelines, and 
policies

· supervising and directing the Administrative 
Office in such matters as human resources, 
accounting and finance, automation and 
technology, statistics, and administrative 
support services 

· drafting and amending the general rules of 
practice and procedure for litigation in the 
federal courts, subject to the formal approval 
of the Supreme Court and Congress 

· promoting uniformity of court procedures and 
the expeditious conduct of court business 

· exercising authority over codes of conduct, 
ethics, and judicial discipline 

· making recommendations to the Congress 
for additional judgeships 

· reviewing space and facilities needs

T H E  A D M I N I S T R A T I V E  O F F I C E 
O F  T H E  U N I T E D  S T A T E S 

C O U R T S

The Administrative Office provides a broad 
range of legislative, legal, financial, automation, 
management, administrative, and program 
support services to the federal courts. The 
Administrative Office, an agency within the 
judicial branch established by statute in 1939, 
is supervised and directed by the Judicial 
Conference and is responsible for carrying 
out Conference policies. The Director of the 
Administrative Office, who is appointed by the 
Chief Justice in consultation with the Judicial 
Conference, serves as the chief administrative 

Current Judicial Conference 

Committees

· Executive (senior arm of the Judicial 

  Conference)

· Administrative Office (oversight of) 

· Bankruptcy 

· Budget 

· Codes of Conduct 

· Criminal Law 

· Court Administration and Case    

  Management 

· Defender Services 

· Federal-State Jurisdiction 

· Financial Disclosure 

· Information and Technology

· Intercircuit Assignments (of judges) 

· International Judicial Relations 

· Judicial Branch (judges’ pay and  

  benefits)

· Judicial Conduct and Disability

  Orders 

· Judicial Resources (Article III 

  judgeship and court staffing  

  requests, personnel matters)

· Judicial Security 

· Magistrate Judges  

· Rules of Practice and Procedure 

· Space and Facilities
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officer of the federal courts. Congress has 
vested many of the judiciary’s administrative 
responsibilities in the Director by statute. Among 
its functions, the Administrative Office: 

· provides staff support and advice to the 
Judicial Conference and its committees 

· provides management advice and assistance 
to the courts 

· develops and administers the judiciary’s 
budget 

· allocates funds to each court 
· audits court financial records 
· manages the judiciary’s payroll and human 

resources programs 
· provides legal services to the judiciary 
· collects and analyzes statistics to report on 

the business of the courts 
· manages the judiciary’s automation and 

information technology programs
· conducts studies and reviews of programs 

and operations
· develops new business methods for the 

courts
· issues manuals, guides, and other 

publications
· coordinates communications with the 

legislative and executive branches
· provides public information on the work of 

the judicial branch

Recognizing that the courts can often make 
better business decisions based on local needs, 
the Director delegates responsibility for many 
administrative matters from the Administrative 
Office to the individual courts. This concept, 
known as “decentralization,” allows each court 
to operate with considerable autonomy and 
sound management principles in accordance with 
policies and guidelines set at the regional and 
national level. Decentralization of administrative 

authority has been shown to benefit both the 
courts and the taxpayers because it encourages 
innovation and economy. In conjunction with the 
delegation of administrative responsibilities to the 
courts, the Administrative Office provides them 
with considerable guidance, training, technical 
assistance and advice, and it performs audits and 
reviews.

T H E  F E D E R A L  J U D I C I A L 
C E N T E R

The Federal Judicial Center, established in 
1967, is the primary research and education 
agency of the federal judicial system. The 
Chief Justice of the United States chairs 
the Center’s Board, which also includes the 
Director of the Administrative Office and seven 
judges elected by the Judicial Conference. 
The Board appoints the Center’s Director and 
Deputy Director.

Among its functions, the Center:

· conducts and promotes education and 
training for federal judges 

· develops education and training programs for 
court personnel, such as those in clerks’ offices 
and probation and pretrial services offices 

· conducts and promotes research on federal 
judicial processes, court management, and 
other issues affecting the judiciary 

· produces publications, manuals, videotapes, 
and audiotapes for the federal judiciary on a 
broad range of topics 

· maintains a library of materials on judicial 
administration 



42

· develops programs relating to the history of 
the judicial branch and assists courts with 
their own judicial history programs 

· facilitates exchanges with court systems of 
other countries.

T H E  U N I T E D  S T A T E S 
S E N T E N C I N G  C O M M I S S I O N

The United States Sentencing Commission 
establishes sentencing guidelines for the federal 
criminal justice system. The Commission also 
monitors the performance of probation officers 
with regard to sentencing recommendations, 
and it has established a research program that 
includes a clearinghouse and information center 
on federal sentencing practices. The Sentencing 
Commission consists of a chairman and six other 
voting commissioners who are appointed for six-
year terms by the President, subject to approval 
by the Senate.

T H E  J U D I C I A R Y  B U D G E T

In recognition of the constitutional separation 
of powers among the three branches of the 
federal government, Congress has given the 
judiciary authority to prepare and execute its 
own budget. The Administrative Office, in 
consultation with the courts and with various 
Judicial Conference committees, prepares a 
proposed budget for the judiciary for each 
fiscal year. The proposed budget is based in 
large part on workload staffing and resources 
formulas developed by the Administrative 
Office in consultation with the courts. Using 
these formulas, a budget proposal is developed 
that incorporates specific allocations for support 
staff and administrative services for each court. 
The proposed budget also includes the requests 

In recognition of the constitutional 

separation of powers among the 

three branches of the federal 

government, Congress has given the 

judiciary authority to prepare and 

execute its own budget.

The proposal is first reviewed by

the Judicial Conference’s Budget

Committee, then approved by the 

Judicial Conference and submitted 

directly to the Congress with 

detailed justifications. By law, the 

President must include in his budget 

to Congress the judiciary’s budget 

proposal without change.
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of various Judicial Conference committees for 
funding new or expanded programs.

The proposal is first reviewed by the 
Judicial Conference’s Budget Committee, 
then approved by the Judicial Conference and 
submitted directly to the Congress with detailed 
justifications. By law, the President must 
include in his budget to Congress the judiciary’s 
budget proposal without change.

The appropriation committees of the Congress 
conduct hearings on the judiciary’s proposed 
budget at which judges and the Director of the 
Administrative Office present and justify the 
judiciary’s projected expenditures. After Congress 
enacts a budget for the judiciary, the Judicial 
Conference Executive Committee approves 
plans to spend the money, and the Administrative 
Office distributes funds directly to each court, 
operating unit, and program in the judiciary.

The Administrative Office’s Director has 
delegated to the individual courts many statutory 
administrative authorities. For this reason, 
individual courts have considerable authority 
and flexibility to conduct their work, establish 
budget priorities, make sound business decisions, 
hire staff, and make purchases, consistent with 
policies and spending limits. The judiciary’s 
budget includes salaries for judges and court 
personnel, which typically account for over 60% 
of the total budget. Another 20% of the budget is 
used to pay the executive branch for rent on court 
buildingsand facilities. The remaining 20% of 
the budget includes such expenses as computers, 
travel, supplies, security for judges, compensation 
for defense attorneys, and fees for jurors.

C O U R T H O U S E  S P A C E , 
F A C I L I T I E S ,  A N D  S E C U R I T Y

The federal courts are located in over 750 
separate facilities across the United States that 

are either government-owned or leased. As with 
most other federal entities, the judiciary has no 
direct authority to acquire facilities for its own 
use. By law, that responsibility lies exclusively 
with the General Services Administration (GSA), 
an executive branch agency. As the landlord for 
the federal court system (and almost all other 
government-owned buildings), GSA is charged 
with providing space in either public buildings 
or leased facilities, and with providing certain 
levels of services in these accommodations. The 
Administrative Office also works with the GSA 
to provide accommodations, including chambers 
and courtrooms, to the courts.

In 1984, the Judicial Conference approved 
the first United States Courts Design Guide 
and other documents to provide guidelines 
and standards to GSA and to design architects 
for the construction and furnishing of federal 
courthouses. GSA has adopted these standards 
and guidelines for the design, construction and 
furnishing of federal courthouses and works 
closely with the Administrative Office.

The United States Marshals Service, 
a bureau of the Department of Justice, is 
responsible for providing security for judges 
wherever they are located. In the event of a 
threat to the judge or the judge’s family, the 
marshal will make arrangements to provide 
protection until the threat can be neutralized. 
The Marshals Service is also responsible 
for ensuring the safety of courthouses and 
courtrooms. It accomplishes this task in two 
ways: First, the U.S. marshal and deputy 
marshals in each judicial district work closely 
with the members of the court and court staff, as 
well as with the Federal Bureau of Investigation 
and local law enforcement, to ensure the 
security of judges and court facilities. Second, 
the United States Marshals Service, using funds 
provided to it by the judiciary, hires private 
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program continues to meet the essential needs of 
the federal courts over time.

S T R A T E G I C  P L A N N I N G  A N D 
M A N A G E M E N T  E F F I C I E N C Y 

I N  T H E  F E D E R A L  C O U R T S

In recent years, strategic planning and management 
efficiency have become increasingly important in 
preserving judicial branch autonomy and judicial 
independence. Although the federal courts have 
little control over either their workload and the 
resources available to process the workload, 
the judiciary has through careful planning and 
management met the challenges of rising workloads 
and tight budgets.

The Judicial Conference in 1995 approved 
the first comprehensive Long Range Plan for 
the Federal Courts. The Plan’s broad scope 
covered the activities of the entire judiciary, 
including detailed recommendations on aspects 
of jurisdiction, structure, procedures, and 
management of the federal courts. Ongoing 
responsibility for strategic planning rests 
with the Judicial Conference committees 
responsible for the respective subject areas, with 
coordination by the Executive Committee. The 
judiciary continuously works to identify ways 
to accommodate more work, contain costs, and 
improve services. Federal judges enjoy secure 
tenure and complete decisional independence. 
Nevertheless, they and court personnel are 
accountable to the public for performing their 
duties in an ethical manner and for making legal 
and effective use of funds and property provided 
by the taxpayers. Most issues involving the 
conduct or performance of a judge or a member 
of the court’s staff are resolved informally 
by the chief judge of the court or collegially 
by all the judges of the court. But several 
other mechanisms are also in place to assure 
accountability of judges and court staff.

security firms to provide court security officers 
to assist with routine security functions.

I N F O R M A T I O N  T E C H N O L O G Y 
I N  T H E  J U D I C I A L  B R A N C H

Since 1975, when the first computer was used in the 
federal courts, the use of information technology has 
increased rapidly. The judicial business of opinion 
and order writing is currently performed almost 
exclusively through word processing technologies. 
The courts supplement their legal research with 
on-line computer services. The dockets of all courts 
have been automated. Presentence investigation 
reports in criminal cases are prepared using specially 
designed computer programs. Nationwide software 
applications facilitate the collection of judicial 
statistics. Automated systems help the courts 
manage their resources—such as personnel, funds, 
or lawbooks—effectively and efficiently. The courts 
are inter-connected by the nationwide installation 
of the judiciary’s own computer network, the Data 
Communications Network. The Administrative 
Office and the Federal Judicial Center provide 
information to the public electronically via the 
Internet. The Administrative Office has also 
established an internal (or “intranet”) website for 
disseminating publications, guides, memoranda, 
bulletins, and other documents to judges and 
judicial branch staff.

The information technology (IT) program for 
the federal courts is guided by the Long Range 
Plan for Information Technology in the Federal 
Judiciary. The Plan is updated annually with 
input from the courts and is approved by the 
Judicial Conference on the recommendation of its 
Committee on Information Technology. Funding 
for IT is approved and expended in accordance 
with the Plan. Additionally, IT requirements in 
general and for specific IT projects are developed 
by court users to ensure that the judiciary’s IT 
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D I S C I P L I N A R Y  M E C H A N I S M S

Any person who believes that a judge has engaged 
in conduct prejudicial to the effective and 
expeditious administration of the business of the 
courts, or that a judge cannot discharge all the 
duties of the office because of physical or mental 
disability, may file a complaint with the clerk of the 
court of appeals for the circuit where the judge sits.

The chief judge of the court of appeals is 
authorized to dismiss the complaint if it does not 
allege conduct that meets the statutory definition 
of misconduct or disability, or if the complaint 
relates to the merits of a judicial decision, or if 
the complaint is frivolous. The chief judge may 
also dismiss the complaint if corrective action has 
been taken or if intervening events have made 
further action unnecessary. The great majority of 
complaints are in fact dismissed.

If the chief judge does not dismiss the 
complaint, he or she is required to appoint a 
special investigatory committee of judges to 
examine the allegations and prepare a written 
report and recommendations to the judicial 
council of the circuit. After consideration of 
the special committee’s report, the council is 
empowered to investigate the allegations further 
or to take appropriate actions, including: 

· requesting that a judge retire voluntarily, 

· certifying the disability of the judge (thereby 
creating a vacancy on the court), 

· ordering that no further cases be assigned to 
the judge for a temporary period, 

· issuing a public or private reprimand of the 
judge, or 

· taking any other action as appropriate.

ACCOUNTABILITY
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If the judicial council determines that an 
Article III judge may have engaged in criminal 
conduct or that the complaint is not amenable 
to resolution by the council, it must forward 
the matter to the Judicial Conference of the 
United States. The Judicial Conference may 
vote to refer the matter to the Congress for 
possible impeachment and removal proceedings. 
In practice, impeachment and removal from 
office is a rare event, and is generally reserved 
for situations in which a judge has already been 
convicted of a serious criminal offense.  Court 
staff are not part of the government-wide 
civil service system and may be disciplined or 
removed without following the government-wide 
civil service rules. Each court, however, has in 
place an employee dispute resolution plan to 
protect employees against arbitrary action and to 
provide them with due process and reasonable 
redress for their grievances. The chief judge 
of each court normally has the final word on 
personnel matters, but employees generally may 
file an appeal from a final decision of their court 
on an employee dispute to the judicial council of 
the circuit.

In any case where it appears that a potential 
criminal violation may have been committed 
either by a judge or a member of the court’s 
staff, the matter is referred promptly to the 
Department of Justice for possible criminal 
prosecution.

O T H E R  F O R M A L 
M E C H A N I S M S

The Judicial Conference of the United States 
approves the budget for the judiciary and 
establishes guidelines as to what courts may 
spend for various property and programs. Each 
court has been given local budget authority, 
but the court must stay within the guidelines 

approved by the Judicial Conference and 
follow pertinent statues and rules governing 
the handling of money and the purchase and 
maintenance of public property.

In management matters, the chief judge of 
each court—acting on behalf of all the judges— 
is responsible for overseeing court operations, 
supervising central court staff, and making 
sure that court funds are spent legally, wisely, 
and efficiently. The chief judge is expected to 
address and resolve administrative problems and 
may involve the other judges where necessary.

The Director of the Administrative Office, 
acting under the supervision of the Judicial 
Conference, may withdraw a delegation of 
budget or administrative authority to a court if 
he finds that the national spending guidelines 
or policies established by the Conference have 
been exceeded or if statutory or regulatory 
procedures have been violated.

The Director may also refer matters of 
concern to the judicial council of the circuit 
for appropriate action. The judicial council has 
statutory power to exercise general oversight 
over administrative matters within the circuit. It 
may order a court, or any judge or employee, to 
take appropriate administrative or management 
actions.

The Administrative Office conducts regular 
financial audits of all courts and court programs. 
It also provides management advice and 
conducts on-site management reviews of court 
operations on request. In addition, the General 
Accounting Office, an audit arm of the Congress, 
may conduct general reviews of court operations. 
The Congress itself, in appropriate cases, 
may conduct hearings or request background 
information on judicial operations as part of its 
responsibility of determining the judiciary’s need 
for appropriations and in determining the need 
for changes in substantive law.
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I N F O R M A L  M E C H A N I S M S

Federal judges and court staff take enormous 
personal and collective pride in the federal 
judiciary as a whole and in their own court. The 
federal courts enjoy a national reputation for 
excellence and efficiency, and judges and their 
staff are vigilant in upholding that reputation. 
Peer pressure is very important. It is, for 
example, a powerful incentive for judges to stay 
current in their caseloads. By statute, the judges 
of each court are authorized collectively to divide 
up the caseload of the court, to determine where 
judges sit, and to determine local operating 
procedures. Judges’ caseload statistics are usually 
shared with their colleagues on a regular basis, 
and the Administrative Office is required by 
law to publish some important information on 
individual judges’ backlogs.

In addition, virtually all judicial decisions are 
subject to appeal, and federal judges’ decisions 
are widely distributed to the bar and the public 
through the media, lawbook publishers, and the 
Internet. Their decisions are analyzed by the 
legal and academic communities, and judges are 
often “rated” unofficially by bar polls and legal 
publications.

Finally, the role of the media in a democracy 
cannot be understated. Particularly in the current 
era of “investigative” journalism, every action of 
a court or an individual judge or court employee, 
is subject to potential media scrutiny and 
criticism.
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COMMONLY ASKED 
QUESTIONS ABOUT THE 

FEDERAL JUDICIAL PROCESS
How is a civil case filed? Is there a charge?
A civil action is begun by the filing of a 
complaint. Parties beginning a civil action in 
a district court are required to pay a filing fee 
set by statute. A plaintiff who is unable to pay 
the fee may file a request to proceed in forma 
pauperis. If the request is granted by the court, 
the fees are waived. Filing fees and other service 
fees constitute only a small percentage of the 
federal judiciary’s budget. Most fees charged by 
the courts are deposited into the general treasury 
of the United States. Congress, however, has 
authorized the courts to retain certain fees, such 
as those charged for providing electronic access 
to court records.

How is a criminal case filed?
Individuals may not file criminal charges in 
federal courts. A criminal proceeding may only 
be initiated by the government, usually through 
the U.S. attorney’s office in coordination with a 
law enforcement agency. A magistrate judge or 
other judge may order the arrest of an accused 
person upon the filing of a complaint and 
accompanying affidavits sworn by the United 
States attorney or law enforcement agents that 
set forth sufficient facts to establish “probable 
cause” that a federal offense has been committed 
and that the accused has committed it. A felony 
case, however, may not proceed beyond the 
initial stages unless a federal grand jury indicts 
the defendant.

How does one file for bankruptcy protection? 
Is there a charge?
A bankruptcy case is begun by the filing of 
a petition with a bankruptcy court. There is 
a range of filing fees for bankruptcy cases, 
depending on the chapter of the Bankruptcy 
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Code under which the case is filed. Chapter 
7, the most common type filed by individuals, 
involves an almost complete liquidation of the 
assets of the debtor, as well as a discharge of most 
debts.  All individuals filing under any chapter of 
the Bankruptcy Code must have received credit 
counseling from an approved credit counseling 
agency either in an individual or group briefing 
within 180 days before filing for bankruptcy.

How does one find a lawyer?
Local bar associations usually offer lawyer 
referral services, often without charge. The 
clerk’s office in each district court is usually able 
to help find a referral service. But personnel 
in the clerk’s office and other federal court 
employees are prohibited from providing legal 
advice to individual litigants.

Defendants in criminal proceedings have 
a constitutional right to a lawyer, and they 
are entitled to have counsel appointed at 
government expense if they are financially 
unable to obtain adequate representation by 
private counsel. The Criminal Justice Act 
requires a court determination that a person is 
financially eligible for court appointed counsel.

Although parties normally have the right to 
be represented by a lawyer of their choice in 
civil cases, there is no general right to free legal 
assistance in civil proceedings. Some litigants 
obtain free or low-cost representation through 
local bar association referrals, lawyers acting in 
recognition of their professional responsibility to 
provide some representation pro bono publico, or 
through legal services organizations. Litigants in 
civil cases may also proceed pro se; that is, they 
may represent themselves without the assistance 
of a lawyer.

Are litigants who do not speak English entitled to 
a court-appointed interpreter?
A certified interpreter is appointed and paid for 
by the government for any criminal defendant 
who needs one, and for any defendant in a civil 
case in which the government is the plaintiff.

How are judges assigned to specific cases?
Judge assignment methods vary, but almost all 
courts use a blind random drawing under which  
each judge in a court receives roughly an equal 
caseload.

What is a U.S. Magistrate Judge?
Magistrate judges are judicial officers appointed 
by the district court to serve for eight-year terms. 
Their duties fall into four general categories:

(1) conducting most of the initial proceedings 
in criminal cases (including search and 
arrest warrants, detention hearings, 
probable cause hearings, and appointment 
of attorneys); 

(2) trial of most criminal misdemeanor cases; 

(3) conducting a wide variety of other 
proceedings referred to them by district 
judges (including deciding motions, 
reviewing petitions filed by prisoners, 
and conducting pretrial and settlement 
conferences); and 

(4) trial of civil cases, if the parties consent.

How does one check on the status of a case?
The clerk’s office responds without charge to 
most inquiries on the status of a case. A fee may 
be charged, however, to conduct certain searches 
and retrieve some types of information, and to 
make copies of court documents. Most federal 
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courts have automated systems that allow for the 
search and retrieval of case-related information 
at the public counters in the courthouse, and 
electronically from other locations. In many 
bankruptcy and appellate courts, telephone 
information systems enable callers to obtain 
case information by touch-tone phone. Court 
dockets and opinions may also be available on 
the Internet. The federal judiciary’s Internet 
homepage, www.uscourts.gov, includes links to 
individual court websites, as well as a directory of 
court electronic public access services.

How quickly does a court reach a decision in a 
particular case?
All cases are handled as expeditiously as possible. 
The Speedy Trial Act of 1974 establishes special 

time requirements for the prosecution and 
disposition of criminal cases in district courts. 
As a result, courts must give the scheduling 
of criminal cases a higher priority than civil 
cases. The Act normally allows 70 days from a 
defendant’s arrest to the beginning of the trial.

There is no similar law governing civil trial 
scheduling, but on average the courts are able 
to resolve most civil cases in less than a year. 
Statistically, the national median time from filing 
to disposition of civil cases in the federal courts 
is about eight to nine months. Depending on its 
complexity, a particular case may require more 
or less time to address. There are numerous 
reasons why the progress of a particular case 
may be delayed, many of which are outside the 
court’s control. Cases may be delayed because 
settlement negotiations are in progress, or 
because there are shortages of judges or available 
courtrooms.

How are staff hired in the federal courts?
The Judicial Conference, with the assistance 

of the Administrative Office, establishes general 
qualifications and pay scales for court employees. 
The federal court system’s personnel decisions 
are decentralized. Each court conducts its own 
advertising and hiring for job positions. Judges 
select and hire their own chambers staff. The 
clerk of court and certain other central court 
staff are hired by the court as a whole. Other 
court staff are hired by the clerk of court, who 
acts under the supervision of the court. Some 
employment opportunities are listed on the 
judiciary’s Internet homepage, www. uscourts.
gov, but often the clerk’s office or Internet 
website of a particular court is the best source 
for a complete listing. The federal judiciary is 
committed to the national policy of ensuring 
equal employment opportunity to all persons.
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COMMON LEGAL TERMS aacquittal: Judgment that a criminal defendant 
has not been proved guilty beyond a reasonable 
doubt. In other words, a verdict of “not guilty.” 
Under the Double Jeopardy clause of the 
Constitution, the defendant may never be tried 
again criminally for the same offense.

administrative law judge: An officer in 
a regulatory or social service agency, such as 
the Securities and Exchange Commission 
or the Social Security Administration, who 
decides disputes under the law and regulations 
administered by his agency, subject to appeals to 
the Article III courts.

affidavit: A written statement of facts confirmed 
by the oath of the party making it, before a notary 
or officer having authority to administer oaths.

alternative dispute resolution: Methods of 
resolving a legal dispute without conducting a 
trial, including mediation and arbitration.

answer: The formal written statement by a 
defendant responding to a civil complaint and 
setting forth the grounds for his or her defense.

appeal: A request made after a trial by a 
party that has lost on one or more issues that a 
higher court (appellate court) review the trial 
court’s decision to determine if it was correct. 
To make such a request is “to appeal” or “to 
take an appeal.” One who appeals is called the 
“appellant. ” The other party is the “appellee.”

arraignment: A proceeding in which an 
individual who is accused of committing a 
crime is brought into court, told of the charges, 
and asked to plead guilty, not guilty, or nolo 
contendere (no contest).
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bbankruptcy: A legal process —over which the 
federal courts have exclusive jurisdiction—by 
which persons or businesses unable to pay 
their debts can seek the assistance of the court 
in liquidating and reorganizing their assets 
and liabilities. Under the protection of the 
bankruptcy court, debtors may discharge their 
debts. Bankruptcy judges preside over these 
proceedings.

bench trial: Trial by a judge without a jury
in which a judge decides which party prevails.

brief: A written statement submitted by a party 
in a case that asserts the legal and factual reasons 
why the party believes the court should decide 
the case, or particular issues in a case, in that 
party’s favor.

chambers: A judge’s office, typically including 
work space for the judge’s law clerks and 
secretary.

case law: The law as reflected in the written
decisions of the courts.

case ancillary to a foreign proceeding: A 
case commenced under Bankruptcy Code § 304 
by the representative of a foreign tribunal to 
protect the U.S. property of a debtor subject to 
an insolvency proceeding in another country.

chief judge: The judge who has primary 
responsibility for the administration of a court. 
Chief judges are determined by seniority.

clerk of court: An administrative officer 
appointed by the judges of the court to assist in 
managing the flow of cases through the court, 
maintain court records, handle financial matters, and 
provide other administrative support to the court. 

common law: The legal system that 
originated in England and is still in use in the 
United States that relies on the articulation 
of legal principles in a historical succession 
of judicial decisions. Common law principles 
can be changed by legislation, but legislation 
is subject to interpretation by common law 
methodology. Many areas of the law, such as 
bankruptcy, are now codified in detailed statutes, 
but these statutes are applied according to 
their interpretations by successive precedents 
established by the courts.

complaint: A written statement filed by the 
plaintiff that initiates a civil case, stating the 
jurisdiction of the court to resolve the legal 
dispute, the wrongs allegedly committed by the 
defendant, and the requested relief.

contract: An agreement between two or more 
persons that creates an obligation to do or not to 
do a particular thing.

conviction: A judgment of guilt against a 
criminal  defendant.

court: Government entity presided over by 
judges and authorized by statute to resolve legal 
disputes. Judges sometimes use “court” to refer 
to themselves in the third person, as in “the 
court has read the briefs.”

court reporter: A person who makes a word-
for-word record of what is said in court, generally 
by using a stenographic machine, shorthand or 
audio recording, and then produces a transcript 
of the proceedings upon request.

Court of International Trade: An Article 
III court established by Congress to hear 
cases involving U.S. international trade law, 
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including questions concerning tariffs, dumping, 
countervailing duties, and international property 
issues.

debtor: A person who is the subject of a
bankruptcy case.

defendant: In a civil case, the person or 
organization against whom the plaintiff brings 
suit; in a criminal case, the person accused of the 
crime.

deposition: An oral statement made before an 
officer authorized by law to administer oaths. 
Such statements are often taken to examine 
potential witnesses, to obtain discovery, or to be 
used later in trial.

discovery: The process by which lawyers learn 
about their opponent’s case in preparation for
trial. Typical tools of discovery include 
depositions, interrogatories, requests for 
admissions, and requests for documents. All 
these devices help the lawyer learn the relevant 
facts and collect and examine any relevant 
documents or other materials.

docket: A log containing the complete history
of each case in the form of brief chronological
entries summarizing all court proceedings. All
federal court dockets are maintained in electronic
form and are generally available to the public
by computer.

en banc: “In the bench” or “as a full bench.” 
Refers to court sessions with the entire 
membership of a court participating rather 
than the usual number. United States circuit 
courts of appeals usually sit in panels of three 
judges, but all the judges in the court may 
decide certain matters together. They are 

then said to be sitting “en banc” (occasionally 
spelled “in banc”).

equitable: Pertaining to civil suits in “equity” 
rather than in “law.” In English legal history, 
the courts of “law” could order the payment of 
damages and could afford no other remedy. See 
“damages.” A separate court of “equity” could 
order someone to do something or to cease to do 
something. See, e.g., “injunction.” In American 
jurisprudence, the federal courts have both legal 
and equitable power, but the distinction is still an 
important one in certain respects. For example, 
a trial by jury is normally available in “law” cases 
but not in “equity” cases.

evidence: Information presented in testimony 
or in documents that is used to persuade the fact 
finder (judge or jury) to decide the case in favor 
of one side or the other. The federal courts must 
follow the Federal Rules of Evidence.

federal public defender: An attorney 
employed by the federal courts on a full-time 
basis to provide legal defense to defendants 
who are unable to afford counsel. The judiciary 
administers the federal defender program 
pursuant to the Criminal Justice Act.

federal question jurisdiction: Jurisdiction 
given to federal courts in cases involving the 
interpretation and application of the United 
States Constitution, acts of Congress, and 
treaties.

felony: A serious crime carrying a penalty 
of more than one year in prison. See also 
“misdemeanor.” 

file: (1) The act of placing a paper in the official 
custody of the clerk of court and entering it into 
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indictment: The formal charge issued by a 
grand jury stating that there is enough evidence 
that the defendant committed the crime to 
justify having a trial; it is used primarily for 
felonies. See also “information.”

in forma pauperis: “In the manner of a 
pauper.” Permission given by the court to a 
person to file a case without payment of the 
required court fees because the person cannot 
pay them.

injunction: A court order prohibiting a 
defendant from performing a specific act, or 
compelling a defendant to perform a specific act.

interrogatories: Written questions sent by 
one party in a lawsuit to an opposing party as 
part of pretrial discovery in civil cases. The 
party receiving the interrogatories is required to 
answer them in writing under oath.

issue: (1) A disputed point between parties in 
a lawsuit. (2) To send out officially, as in a court 
issuing an order.

judge: An official with statutory authority 
to decide legal disputes according to the law. 
Used generically, the term “judge” may refer 
to all judicial officers, including Supreme Court 
justices, state and federal judges, military judges, 
and executive branch appointees who preside 
over tribunals and other bodies that decide legal 
disputes. 

judgment: The official decision of a court 
finally resolving the dispute between the parties 
to the lawsuit.

jurisdiction: (1) The legal authority or 
competence of a court to hear and decide a case. 

i

the file, or record, of a case; (2) the official record 
of a case.

grand jury: A body of 16-23 citizens who listen 
to evidence of criminal allegations presented by 
the prosecutors, and determine whether there 
is enough evidence to issue an indictment and 
conduct a trial. See also “Indictment” and “U.S. 
Attorney.”

habeas corpus: A writ (court order) that is 
usually used to bring a prisoner before the 
court to determine the legality of his or her 
imprisonment. Someone imprisoned in state court 
proceedings may file a petition in federal court 
for a “writ of habeas corpus,” seeking to have 
the federal court review whether the state has 
violated his or her rights under the United States 
Constitution. Federal prisoners may file habeas 
petitions as well. A writ of habeas corpus may also 
be used to bring a person in custody before the 
court to give testimony or to be prosecuted.

hearsay: Statements by a witness who did 
not see or hear the incident in question but 
heard about it second-hand from someone else. 
Hearsay is usually not admissible as evidence 
in court because it is not as reliable as first-hand 
testimony, but there are many exceptions to the 
hearsay rule.

impeachment: (1) The process of calling a 
witness’s testimony into doubt. For example, if 
the attorney can show that the witness may have 
fabricated portions of his testimony, the witness 
is said to be “impeached.” (2) The constitutional 
process whereby the House of Representatives 
may “impeach” (accuse of misconduct) high 
officers of the federal government, who are then 
tried by the Senate.



55

l

m

o

(2) The geographric area over which the court 
has authority to decide cases.

jury: The group of local citizens selected by the
court to hear the evidence in a trial and render a
verdict on matters of fact. See also “Grand Jury.”

jury instructions: A judge’s directions to the 
jury before it begins deliberations regarding the 
factual questions it must answer and the legal 
rules that it must apply.

lawsuit: A legal action started by a plaintiff 
against a defendant based on a complaint that 
the defendant failed to perform a legal duty 
which resulted in harm to the plaintiff.

litigation: A case, controversy, or lawsuit. 
Participants (plaintiffs and defendants) in 
lawsuits are called litigants.

magistrate judge: A judicial officer of the U.S. 
District Court who conducts initial proceedings 
in criminal cases, decides criminal misdemeanor 
cases, conducts many pretrial civil and criminal 
matters on behalf of district judges, and decides 
civil cases with the consent of the parties.

misdemeanor: An offense punishable by one 
year of imprisonment or less. See also “felony.”

motion: A request by a litigant to a judge for a 
decision on an issue relating to the case.

opinion: A judge’s written explanation of the 
decision of the court. Because a case may be 
heard by three or more judges in the court of 
appeals, the opinion in appellate decisions can 
take several forms. If all the judges completely 
agree on the result, one judge will write the 
opinion for all. If all the judges do not agree, the 
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formal decision will be based upon the view of 
the majority, and one member of the majority 
will write the opinion. The judges who did not 
agree with the majority may write separately 
in dissenting or concurring opinions to present 
their views. A dissenting opinion disagrees with 
the majority opinion because of the reasoning 
and/or the principles of law the majority used 
to decide the case. A concurring opinion agrees 
with the decision of the majority opinion, but 
offers further comment or clarification or even 
an entirely different reason for reaching the 
same result. Only the majority opinion can serve 
as binding precedent in future cases. See also 
“precedent.”

oral argument: An opportunity for lawyers to 
summarize their positions before the court and 
also to answer the judges’ questions.

panel: (1) In appellate cases, a group of judges 
(usually three) assigned to decide the case. 
(2) In the jury selection process, the group of 
potential jurors. (3) The list of attorneys who are 
both available and qualified to serve as court-
appointed counsel for criminal defendants who 
cannot afford their own counsel.

party: One of the litigants in a case. At the trial 
level, the parties are typically referred to as the 
plaintiff and defendant. On appeal, they are 
known as the appellant and appellee, or, in some 
cases involving administrative agencies, as the 
petitioner and respondent.

petit jury (or trial jury): A group of citizens 
who hear the evidence presented by both sides 
at trial and determine the facts in dispute. 
Federal criminal juries consist of 12 persons. 
Federal civil juries consist of at least six persons. 
See also “jury” and “grand jury.”



57

petty offense: A federal misdemeanor 
punishable by six months or less in prison.

plaintiff: The person who files the complaint in 
a civil lawsuit.

plea: In a criminal case, the defendant’s 
statement pleading “guilty” or “not guilty” in 
answer to the charges.

pleadings: Written statements filed with the 
court that describe a party’s legal or factual 
assertions about the case.

precedent: A court decision in an earlier case 
with facts and legal issues similar to a dispute 
currently before a court. Judges —following the 
common-law tradition—will generally “follow 
precedent.” They use the principles established 
in earlier cases to decide new cases that have 
similar facts and raise similar legal issues. A judge 
will disregard precedent if a party can show that 
the earlier case was wrongly decided, or that it 
differed in some significant way from the current 
case. Lower courts must follow the decisions of 
higher courts.

procedure: The rules for conducting a lawsuit. 
There are rules of civil procedure, criminal
procedure, evidence, bankruptcy, and appellate 
procedure.
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William MARBURY  
v. 

James MADISON, Secretary of State of the United States. 
 

Cranch 137, 5 U.S. 137 (1803) 
 
MARSHALL. 
 

[After losing the elections of 1800, President John Adams and his Federalist Party remained in 
office until the spring of 1801.  During this period, the Federalists passed new legislation creating several 
new federal judicial offices, including judicial positions of Justices of the Peace in the District of 
Columbia.  President Adams appointed Marbury and others to serve in these offices.  The Senate 
confirmed their nominations, and the President prepared and affixed seals to the papers appointing 
Marbury and the others to their offices.  In the rush of business at the end of Adams’ presidency, there 
was insufficient time to deliver the “commissions.”  The new president, Thomas Jefferson, ordered his 
Secretary of State, James Madison, not to deliver the commissions.  Marbury and the other appointees 
then sued Madison in the Supreme Court of the United States, asking the Court to compel Madison to 
deliver the commissions.  The Supreme Court required Madison to reply, but he refused.  The Court then 
considered whether it should grant Marbury the requested relief – a “writ of mandamus,” traditionally 
directed to a government official who had failed to fulfill a mandatory legal duty.] 
 

*   *   *   * 
 

….  The peculiar delicacy of this case, the novelty of some of its circumstances, and the real 
difficulty attending the points which occur in it, require a complete exposition of the principles, on 
which the opinion to be given by the court, is founded. . . . 
 

In the order in which the court has viewed this subject, the following questions have been 
considered and decided. 
 
1st. Has the applicant a right to the commission he demands? 
 
2dly. If he has a right, and that right has been violated, do the laws of his country afford him a remedy? 
 
3dly. If they do afford him a remedy, is it a mandamus issuing from this court? 
 

[I] 
 

The first object of inquiry is, 
 

1st. Has the applicant a right to the commission he demands? 
 
 [A nominee has a right to his office after the following procedures, set out in Article II, have 
been completed:  nomination by the President, consent by the Senate, appointment by the President, 
and signing of the commission by the President.  The Secretary of State is required to affix the U.S. seal 
to all such appointments, and failure to affix the seal or deliver the commission does not negate the 
validity of the commission.  The ministerial duties of the Secretary of State are prescribed by statute.] 
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Mr. Marbury, then, since his commission was signed by the President, and sealed by the 
secretary of state, was appointed; and as the law creating the office, gave the officer a right to hold 
for0five years, independent of the executive, the appointment was not revocable; but vested in the 
officer legal rights, which are protected by the laws of this country. 
 

To withhold his commission, therefore, is an act deemed by the court not warranted by law, but 
violative of a vested legal right. 
 

This brings us to the second inquiry; which is, 
 

[II] 
 

2dly. If he has a right, and that right has been violated, do the laws of this country afford him a 
remedy? 
 

The very essence of civil liberty certainly consists in the right of every individual to claim the 
protection of the laws, whenever he receives an injury. One of the first duties of government is to afford 
that protection. In Great Britain the king himself is sued in the respectful form of a petition, and he 
never fails to comply with the judgment of his court. 
 

*   *   *   * 
 

The government of the United States has been emphatically termed a government of laws, and 
not of men. It will certainly cease to deserve this high appellation, if the laws furnish no remedy for the 
violation of a vested legal right. 
 

If this [rule is not to be followed], it must arise from the peculiar character of the case. 
 

If some acts be examinable, and others not, there must be some rule of law to guide the court in 
the exercise of its jurisdiction. 
 

In some instances there may be difficulty in applying the rule to particular cases; but there 
cannot, it is believed, be much difficulty in laying down the rule. 
 

By the constitution of the United States, the President is invested with certain important 
political powers, in the exercise of which he is to use his own discretion, and is accountable only to his 
country in his political character, and to his own conscience. To aid him in the performance of these 
duties, he is authorized to appoint certain officers, who act by his authority and in conformity with his 
orders. 
 

In such cases, their acts are his acts; and whatever opinion may be entertained of the manner in 
which executive discretion may be used, still there exists, and can exist, no power to control that 
discretion. The subjects are political. They respect the nation, not individual rights, and being entrusted 
to the executive, the decision of the executive is conclusive. The application of this remark will be 
perceived by adverting to the act of congress for establishing the department of foreign affairs. This 
officer, as his duties were prescribed by that act, is to conform precisely to the will of the President. He 
is the mere organ by whom that will is communicated. The acts of such an officer, as an officer, can 
never be examinable by the courts. 
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But when the legislature proceeds to impose on that officer other duties; when he is directed 

peremptorily to perform certain acts; when the rights of individuals are dependent on the performance 
of those acts; he is so far the officer of the law; is amenable to the laws for his conduct; and cannot at 
his discretion sport away the vested rights of others. 
 

The conclusion from this reasoning is, that where the heads of departments are the political or 
confidential agents of the executive, merely to execute the will of the President, or rather to act in cases 
in which the executive possesses a constitutional or legal discretion, nothing can be more perfectly clear 
than that their acts are only politically examinable. But where a specific duty is assigned by law, and 
individual rights depend upon the performance of that duty, it seems equally clear that the individual 
who considers himself injured, has a right to resort to the laws of his country for a remedy. 
 
 [The statute requiring the Secretary of State to apply a seal to the commissions and deliver them 
created a specific duty, leaving no political discretion to be exercised after the President had signed the 
commissions.  In general, therefore, petitioner Marbury should be entitled to a remedy from the courts.] 
 

[III] 
 

It remains to be inquired whether, 
 

3dly. He is entitled to the remedy for which he applies. This depends on, 
 

1st. The nature of the writ applied for, and, 
 

2dly. The power of this court. 
 

[A] 
 

1st. The nature of the writ. 
 
 [The 1789 Judiciary Act gives the Supreme Court power to issue “writs of mandamus.”  
Accordingly, the Court must examine the role of such a writ to determine if it is appropriate in this case.  
Since such a writ is available under British tradition when a statute imposes a legal duty, and since the 
statute here imposed on Madison the legal duty to seal and deliver commissions signed by the 
President, a writ of mandamus is the appropriate remedial device.  An exception preventing the use of 
the mandamus when there exist “questions in their nature political” is not relevant here because, as 
noted earlier, Madison has no political discretion to refuse to deliver the commissions.] 
 

[B] 
 

This, then, is a plain case for a mandamus, either to deliver the commission, or a copy of it from 
the record; and it only remains to be inquired, 
 

Whether it can issue from this court. 
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The act to establish the judicial courts of the United States authorizes the supreme court “to 
issue writs of mandamus, in cases warranted by the principles and usages of law, to any courts 
appointed, or persons holding office, under the authority of the United States.” 
 

The secretary of state, being a person holding an office under the authority of the United States, 
is precisely within the letter of the description; and if this court is not authorized to issue a writ of 
mandamus to such an officer, it must be because the law is unconstitutional, and therefore absolutely 
incapable of conferring the authority, and assigning the duties which its words purport to confer and 
assign. 
 

[1] 
 

The constitution vests the whole judicial power of the United States in one supreme court, and 
such inferior courts as congress shall, from time to time, ordain and establish. This power is expressly 
extended to all cases arising under the laws of the United States; and consequently, in some form, may 
be exercised over the present case; because the right claimed is given by a law of the United States. 
 
 [After listing the topics of federal judicial power, Art. III, cl. 2, para. 2 continues by dividing the 
Supreme Court’s power between appellate and original jurisdiction:] “the Supreme Court shall have 
original jurisdiction in all cases affecting ambassadors, other public ministers and consuls, and those in 
which a state shall be a party.  In all other cases, the Supreme Court shall have appellate jurisdiction.”  
[Thus, only two of the topics listed in Article III section 2 may come to the Supreme Court in its original 
jurisdiction.  The topic of “cases arising under the constitution” is not listed as appropriate for the 
Court’s original jurisdiction.  Marbury’s attempt to bring this case to us in the Court’s original 
jurisdiction, therefore, appears to be inconsistent with the definition of the Court’s  judicial power set 
out in Article III.] 
 

The authority, therefore, given to the supreme court, by the act establishing the judicial courts 
of the United States, to issue writs of mandamus to public officers, appears not to be warranted by the 
constitution; and it becomes necessary to enquire whether a jurisdiction, so conferred, can be exercised. 
 

[2] 
 

The question, whether an act, repugnant to the constitution, can become the law of the land, is 
a question deeply interesting to the United States; but, happily, not of an intricacy proportioned to its 
interest. It seems only necessary to recognize certain principles, supposed to have been long and well 
established, to decide it. 
 

[a] That the people have an original right to establish, for their future government, such 
principles as, in their opinion, shall most conduce to their own happiness, is the basis, on which the 
whole American fabric has been erected. The exercise of this original right is a very great exertion; nor 
can it, nor ought it to be frequently repeated. The principles, therefore, so established, are deemed 
fundamental. And as the authority, from which they proceed, is supreme, and can seldom act, they are 
designed to be permanent. 

 
*   *   *   *  
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 [b] [This is especially true when the Constitution is a written one that limits the power of 
the several organs of the government.]  The powers of the legislature are defined, and limited; and that 
those limits may not be mistaken, or forgotten, the constitution is written. To what purpose are powers 
limited, and to what purpose is that limitation committed to writing, if these limits may, at any time, be 
passed by those intended to be restrained? The distinction, between a government with limited and 
unlimited powers, is abolished, if those limits do not confine the persons on whom they are imposed…. 
 
 [c] Certainly all those who have framed written constitutions contemplate them as forming 
the fundamental and paramount law of the nation, and consequently the theory of every such 
government must be, that an act of the legislature, repugnant to the constitution, is void. 
 

This theory is essentially attached to a written constitution, and is consequently to be 
considered, by this court, as one of the fundamental principles of our society. … 
 
 [d] If an act of the legislature, repugnant to the constitution, is void, does it, 
notwithstanding its invalidity, bind the courts, and oblige them to give it effect? …. 
 

It is emphatically the province and duty of the judicial department to say what the law is. Those 
who apply the rule to particular cases, must of necessity expound and interpret that rule. If two laws 
conflict with each other, the courts must decide on the operation of each. 
 

So if a law be in opposition to the constitution; if both the law and the constitution apply to a 
particular case, so that the court must either decide that case conformably to the law, disregarding the 
constitution; or conformably to the constitution, disregarding the law; the court must determine which 
of these conflicting rules governs the case. This is of the very essence of judicial duty. 
 

If then the courts are to regard the constitution; and the constitution is superior to any ordinary 
act of the legislature; the constitution, and not such ordinary act, must govern the case to which they 
both apply. 
 

Those then who controvert the principle that the constitution is to be considered, in court, as a 
paramount law, are reduced to the necessity of maintaining that courts must close their eyes on the 
constitution, and see only the law. 
 

This doctrine would subvert the very foundation of all written constitutions…. 
 

[e] The judicial power of the United States is extended to all cases arising  
under the constitution. 
 
Could it be the intention of those who gave this power, to say that, in using it, the constitution should 
not be looked into? That a case arising under the constitution should be decided without examining the 
instrument under which it arises? 
 

This is too extravagant to be maintained. 
 
 [f] [Other provisions explicitly foresee that courts will be required to obey the Constitution 
rather than conflicting statutory law.]   
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*   *   *   * 
 

The constitution declares that “no bill of attainder or ex post facto law shall be passed.” 
 

If, however, such a bill should be passed and a person should be prosecuted under it; must the 
court condemn to death those victims whom the constitution endeavors to preserve? 
 

“No person,” says the constitution, “shall be convicted of treason unless on the testimony of 
two witnesses to the same overt act, or on confession in open court.” 
 

Here the language of the constitution is addressed especially to the courts. It prescribes, directly 
for them, a rule of evidence not to be departed from. If the legislature should change that rule, and 
declare one witness, or a confession out of court, sufficient for conviction, must the constitutional 
principle yield to the legislative act? 

 
[g] From these, and many other selections which might be made, it is apparent, that the 

framers of the constitution contemplated that instrument, as a rule for the government of courts, as 
well as of the legislature. 
 
Why otherwise does it direct the judges to take an oath to support it? This oath certainly applies, in an 
especial manner, to their conduct in their official character. How immoral to impose it on them, if they 
were to be used as the instruments, and the knowing instruments, for violating what they swear to 
support? 
 

The oath of office, too, imposed by the legislature, is completely demonstrative of the legislative 
opinion on this subject. It is in these words, “I do solemnly swear that I will administer justice without 
respect to persons, and do equal right to the poor and to the rich; and that I will faithfully and 
impartially discharge all the duties incumbent on me as according to the best of my abilities and 
understanding, agreeably to the constitution, and laws of the United States.” 
 
 [h] [Finally,] in declaring what shall be the supreme law of the land, the constitution itself is 
first mentioned; and not the laws of the United States generally, but those only which shall be made in 
pursuance of the constitution, have that rank. 
 

Thus, the particular phraseology of the constitution of the United States confirms and 
strengthens the principle, supposed to be essential to all written constitutions, that a law repugnant to 
the constitution is void; and that courts, as well as other departments, are bound by that instrument. 
 
 [The petition for a writ of mandamus is dismissed.] 
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266 F. 3d 1155 (9th Cir. 2001) 
 

United States Court of Appeals, 
Ninth Circuit. 

 
Patricia HART, Plaintiff-Appellant, 

v. 
Larry G. MASSANARI, Acting Commissioner of Social Security Administration,  

Defendant-Appellee. 
 
Before:  KOZINSKI and TALLMAN, Circuit Judges, and ZAPATA, District Judge. [FN*] 
FN*  The Honorable Frank Zapata, United States District Judge for the District of Arizona, sitting by 
designation. 
 
KOZINSKI, Circuit Judge. 
 
[Part I of this opinion has been omitted.] 
 

II 
 
 * * * * When ruling on a novel issue of law, [federal courts] will 
generally consider how other courts have ruled on the same issue.   This consideration will not be 
limited to courts at the same or higher level, or even to courts within the same system of sovereignty.   
Federal courts of appeals will cite decisions of district courts, even those in other circuits;  the Supreme 
Court may cite the decisions of the inferior courts, see, e.g., City of Richmond v. J.A. Croson Co., 488 U.S. 
469, 491, 109 S.Ct. 706, 102 L.Ed.2d 854 (1989) (citing Associated Gen. Contractors of Cal. v. City & 
County of San Francisco, 813 F.2d 922, 929 (9th Cir.1987)), or those of the state courts, see, e.g., Lujan v. 
G & G Fire Sprinklers, Inc., 532 U.S. 189, 121 S.Ct. 1446, 1452, 149 L.Ed.2d 391 (2001)  (citing J & K 
Painting Co. v. Brqdshaw, 45 Cal.App.4th 1394, 1402, 53 Cal.Rptr.2d 496 (Cal.Ct.App.1996)).   It is not 
unusual to cite the decision of courts in foreign jurisdictions, so long as they speak to a matter relevant 
to the issue before us.   See, e.g., Mozes v. Mozes, 239 F.3d 1067, 1071 (9th Cir.2001).   The process even 
extends to non-case authorities, such as treatises and law review articles.   See id. at 1071 & n. 7. 
 
 Citing a precedent is, of course, not the same as following it;   "respectfully disagree" within five 
words of "learned colleagues" is almost a cliche.   After carefully considering and digesting the views of 
other courts and commentators--often giving conflicting guidance on a novel legal issue-- courts will 
then proceed to follow one line of authority or another, or sometimes strike out in a completely 
different direction.   While we would consider it bad form to ignore contrary authority by failing even to 
acknowledge its existence, it is well understood that--in the absence of binding precedent--courts may 
forge a different path than suggested by prior authorities that have considered the issue.   So long as the 
earlier authority is acknowledged and considered, courts are deemed to have complied with their 
common law responsibilities. 
 
 But precedent also serves a very different function in the federal courts today, one related to 
the horizontal and vertical organization of those courts.   See John Harrison, The Power of Congress Over 
The Rules of Precedent, 50 Duke L.J. 503 (2000).   A district judge may not respectfully (or disrespectfully) 
disagree with his learned colleagues on his own court of appeals who have ruled on a controlling legal 
issue, or with Supreme Court Justices writing for a majority of the Court. [FN24]  Binding authority 
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within this regime cannot be considered and cast aside;  it is not merely evidence of what the law is.   
Rather, caselaw on point is the law.   If a court must decide an issue governed by a prior opinion that 
constitutes binding authority, the later court is bound to reach the same result, even if it considers the 
rule unwise or incorrect.   Binding authority must be followed unless and until overruled by a body 
competent to do so. 
 

FN24.  [Omitted.] 
 
 In determining whether it is bound by an earlier decision, a court considers not merely the 
"reason and spirit of cases" but also "the letter of particular precedents."   Fisher v. Prince, 97 Eng. Rep. 
876, 876 (K.B.1762).   This includes not only the rule announced, but also the facts giving rise to the 
dispute, other rules considered and rejected and the views expressed in response to any dissent or 
concurrence. [FN omitted]  Thus, when crafting binding authority, the precise language employed is 
often crucial to the contours and scope of the rule announced. [FN26] 
 

FN26. This is consistent with the practice in our court--and all other collegial courts of which we 
are aware--in which the judges who join an opinion authored by another judge make 
substantive suggestions, often conditioning their votes on reaching agreement on mutually 
acceptable language. 

 
 Obviously, binding authority is very powerful medicine.   A decision of the Supreme Court will 
control that corner of the law unless and until the Supreme Court itself overrules or modifies it.   Judges 
of the inferior courts may voice their criticisms, but follow it they must.   See, e.g., Ortega v. United 
States, 861 F.2d 600, 603 & n. 4 (9th Cir.1988) ( "This case is squarely controlled by the Supreme Court's 
recent decision.... [We] agree[ ] with the dissent that [appellant] deserves better treatment from our 
Government.   Unfortunately, legal precedent deprives us of discretion to do equity.").   The same is true 
as to circuit authority, although it usually covers a much smaller geographic area. [FN27]  Circuit law … 
binds all courts within a particular circuit, including the court of appeals itself.   Thus, the first panel to 
consider an issue sets the law not only for all the inferior courts in the circuit, but also future panels of 
the court of appeals. 
 

FN27. The exception is the Federal Circuit, which has a geographic area precisely the same as 
the Supreme Court, but much narrower subject- matter jurisdiction.   See 28 U.S.C. §  1295(a). 

 
 Once a panel resolves an issue in a precedential opinion, the matter is deemed resolved, unless 
overruled by the court itself sitting en banc, or by the Supreme Court. [FN28].   … [A] later three-judge 
panel considering a case that is controlled by the rule announced in an earlier panel's opinion has no 
choice but to apply the earlier-adopted rule;  it may not any more disregard the earlier panel's opinion 
than it may disregard a ruling of the Supreme Court.  Anastasoff, 223 F.3d at 904;  see also Santamaria 
v. Horsley, 110 F.3d 1352, 1355 (9th Cir.1997) ("It is settled law that one three-judge panel of this court 
cannot ordinarily reconsider or overrule the decision of a prior panel."), rev'd, 133 F.3d 1242 (9th Cir.) 
(en banc), amended by 138 F.3d 1280 (9th Cir.), cert. denied, 525 U.S. 823-24, 119 S.Ct. 68, 142 L.Ed.2d 
53 (1998); Montesano v. Seafirst Commercial Corp., 818 F.2d 423, 425-26 (5th Cir.1987) (A "purpose of 
institutional orderliness [is served] by our insistence that, in the absence of intervening Supreme Court 
precedent, one panel cannot overturn another panel, regardless of how wrong the earlier panel decision 
may seem to be.").   [One panel’s binding opinion is weighty,] because its effects are not easily reversed.   
Whether done by the Supreme Court or the court of appeals through its "unwieldy" and time-consuming 
en banc procedures, Richard A. Posner, The Federal Courts: Crisis and Reform 101 (1985), [FN29] 
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overruling such authority requires a substantial amount of courts' time and attention--two commodities 
already in very short supply. 
 

FN28. Or, unless Congress changes the law.   See, e.g., Van Tran v. Lindsey, 212 F.3d 1143, 1149 
(9th Cir.) (earlier caselaw established that mixed questions in habeas petitions were reviewed de 
novo, but under the Anti-Terrorism and Effective Death Penalty Act of 1996, the standard of 
review is governed by 28 U.S.C. §  2254(d)), cert. denied, 531 U.S. 944, 121 S.Ct. 340, 148 L.Ed.2d 
274 (2000). 

 
FN29. An impressive array of judges and academics have noted the rigors of en banc 
procedures.   [citations omitted.] 
 

 Controlling authority has much in common with persuasive authority.   Using the techniques 
developed at common law, a court confronted with apparently controlling authority must parse the 
precedent in light of the facts presented and the rule announced.   Insofar as there may be factual 
differences between the current case and the earlier one, the court must determine whether those 
differences are material to the application of the rule or allow the precedent to be distinguished on a 
principled basis.   Courts occasionally must reconcile seemingly inconsistent precedents and determine 
whether the current case is closer to one or the other of the earlier opinions.   See, e.g., Mont. Chamber 
of Commerce v. Argenbright, 226 F.3d 1049, 1057 (9th Cir.2000). 
 
 But there are also very important differences between controlling and persuasive authority.   As 
noted, one of these is that, if a controlling precedent is determined to be on point, it must be followed.   
Another important distinction concerns the scope of controlling authority.   Thus, an opinion of our 
court is binding within our circuit, not elsewhere in the country.   The courts of appeals, and even the 
lower courts of other circuits, may decline to follow the rule we announce--and often do.   This ability to 
develop different interpretations of the law among the circuits is considered a strength of our system.   
It allows experimentation with different approaches to the same legal problem, so that when the 
Supreme Court eventually reviews the issue it has the benefit of "percolation" within the lower courts.   
See Samuel Estreicher & John E. Sexton, A Managerial Theory of the Supreme Court's Responsibilities: An 
Empirical Study, 59 N.Y.U. L.Rev. 681, 716 (1984).   Indeed, the Supreme Court sometimes chooses not 
to grant certiorari on an issue, even though it might deserve definitive resolution, so it will have the 
benefit of a variety of views from the inferior courts before it chooses an approach to a legal problem.   
See McCray v. New York, 461 U.S. 961, 963, 103 S.Ct. 2438, 77 L.Ed.2d 1322 (1983) (Stevens, J., 
respecting denial of petitions for writs of certiorari) ("[I]t is a sound exercise of discretion for the Court 
to allow [other courts] to serve as laboratories in which the issue receives further study before it is 
addressed by this Court."). 
 
 The various rules pertaining to the development and application of binding authority … reflect … 
the organization and structure of the federal courts and certain policy judgments about the effective 
administration of justice.   See Payne v. Tennessee, 501 U.S. 808, 828, 111 S.Ct. 2597, 115 L.Ed.2d 720 
(1991) (stare decisis is a "principle of policy," and "not an inexorable command");  see, e.g., Textile Mills 
Secs. Corp. v. Comm'r, 314 U.S. 326, 334-35, 62 S.Ct. 272, 86 L.Ed. 249 (1941) (en banc rehearing "makes 
for more effective judicial administration").   
 
 How binding authority is overruled is another question that was resolved by trial and error with 
due regard to principles of sound judicial administration.   Early in the last century, when the courts of 
appeals first grew beyond three judges, the question arose whether the courts could sit en banc to 
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rehear cases already decided by a three-judge panel.   The lower courts disagreed, but in Textile Mills 
Securities Corporation v. Commissioner, the Supreme Court sustained the authority of the courts of 
appeals to sit en banc.  Textile Mills Secs. Corp. v. Comm'r, 314 U.S. 326, 335, 62 S.Ct. 272, 86 L.Ed. 249 
(1943) ("Conflicts within a circuit will be avoided.   Finality of decision in the circuit courts of appeal will 
be promoted.   Those considerations are especially important in view of the fact that in our federal 
judicial system these courts are the courts of last resort in the run of ordinary cases.").   En banc 
rehearing would give all active judges an opportunity to hear a case "[w]here ... there is a difference in 
view among the judges upon a question of fundamental importance, and especially in a case where two 
of the three judges sitting in a case may have a view contrary to that of the other ... judges of the court."  
Comm'r v. Textile Mills Secs. Corp., 117 F.2d 62, 70 (3d Cir.1940), aff'd, 314 U.S. 326, 62 S.Ct. 272, 86 
L.Ed. 249 (1943).   Congress codified the Textile Mills decision just five years later in 28 U.S.C. §  46(c), 
leaving the courts of appeals "free to devise [their] own administrative machinery to provide the means 
whereby a majority may order such a hearing."  W. Pac. R.R. v. W. Pac. R.R., 345 U.S. 247, 250, 73 S.Ct. 
656, 97 L.Ed. 986 (1953). 
  
 That the binding authority principle applies only to appellate decisions, and not to trial court 
decisions, is yet another policy choice.   There is nothing inevitable about this;  the rule could just as 
easily operate so that the first district judge to decide an issue within a district, or even within a circuit, 
would bind all similarly situated district judges, but it does not.   The very existence of the binding 
authority principle is not inevitable.   The federal courts could operate, though much less efficiently, if 
judges of inferior courts had discretion to consider the opinions of higher courts, but "respectfully 
disagree" with them for good and sufficient reasons.  [FN 30] 
 

FN30. Some state court systems apply the binding authority principle differently than do 
 the federal courts.  In California, for example, an opinion by one of the courts of appeal is 
 binding on all trial courts in the state, not merely those in the same district.   Judicial  Council 
of California, Report of the Appellate Process Task Force 59 (2000);  Jon B.  Eisenberg, Ellis J. 
Horvitz & Justice Howard B. Wiener, California Practice Guide:  Civil Appeals and Writs §  14:193 (2000) 
("A court of appeal decision must be followed  by all  superior and municipal courts, regardless of 
which appellate district rendered the  opinion.")   However,  court of appeal panels are not bound by 
the opinions of other  panels, even those within the same district.  In re Marriage of Shaban, 88 
Cal.App.4th  398, 105 Cal.Rptr.2d 863, 870-71 (2001) ("[B]ecause there is no 'horizontal stare decisis' 
 within the Court of Appeal, intermediate appellate court precedent that might  otherwise be 
binding on a trial court ... is not absolutely binding on a different panel of  the appellate court." 
 (citations omitted)).   See also Report of the Appellate Process  Task Force, supra, at 60-61;  
Eisenberg, Horvitz & Wiener, supra, §  14:193.1 ("In  contrast, a decision by one court of appeal is 
not binding on other courts of appeal.") …. 
 

III. 
 

*  *  *  * 
 
 Case precedent at common law thus resembled much more what we call persuasive authority 
than the binding authority which is the backbone of much of the federal judicial system today.   The 
concept of binding precedent could only develop once two conditions were met:  The development of a 
hierarchical system of appellate courts with clear lines of authority, and a case reporting system that 
enabled later courts to know precisely what was said in earlier opinions. See note 21 supra.   As we have 
seen, these developments did not come about-- either here or in England--until the nineteenth century, 
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long after Article III of the Constitution was written. 
 
 While many consider the principle of binding authority indispensable-- perhaps even inevitable--
it is important to note that it is not an unalloyed good.   While bringing to the law important values such 
as predictability and consistency, it also (for the very same reason) deprives the law of flexibility and 
adaptability.   See Planned Parenthood v. Casey, 505 U.S. 833, 868, 112 S.Ct. 2791, 120 L.Ed.2d 674 
(1992) ("The promise of constancy, once given, binds its maker for as long as the power to stand by the 
decision survives and the understanding of the issue has not changed so fundamentally as to render the 
commitment obsolete."). [FN31]  A district court bound by circuit authority, for example, has no choice 
but to follow it, even if convinced that such authority was wrongly decided.   Appellate courts often 
tolerate errors in their caselaw because the rigors of the en banc process make it impossible to correct 
all errors.   
 
 A system of strict binding precedent also suffers from the defect that it gives undue weight to 
the first case to raise a particular issue.   This is especially true in the circuit courts, where the first panel 
to consider an issue and publish a precedential opinion occupies the field, whether or not the lawyers 
have done an adequate job of developing and arguing the issue. 
 

*  *  *  * 
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505 U.S. 833 
 

PLANNED PARENTHOOD OF SOUTHEASTERN PENNSYLVANIA, et al., Petitioners, 
v. 

Robert P. CASEY, et al., Respondents 
 

Argued April 22, 1992. 
Decided June 29, 1992.  

 
Justice O'CONNOR, Justice KENNEDY, and Justice SOUTER announced the judgment of the Court and 
delivered the opinion of the Court with respect to Parts I, II, III, V-A, V-C, and VI, an opinion with respect 
to Part V-E, in which Justice STEVENS joins, and an opinion with respect to Parts IV, V-B, and V-D. 
 

I 
 
Liberty finds no refuge in a jurisprudence of doubt. Yet 19 years after our holding that the Constitution 
protects a woman's right to terminate her pregnancy in its early stages, Roe v. Wade, 410 U.S. 113, 93 
S.Ct. 705, 35 L.Ed.2d 147 (1973), that definition of liberty is still questioned. Joining the respondents as 
amicus curiae, the United States, as it has done in five other cases in the last decade, again asks us to 
overrule Roe. See Brief for Respondents 104-117; Brief for United States as Amicus Curiae 8. 
. 
The Court of Appeals found it necessary to follow an elaborate course of reasoning even to identify the 
first premise to use to determine whether the statute enacted by Pennsylvania meets constitutional 
standards. See 947 F.2d, at 687-698. And at oral argument in this Court, the attorney for the parties 
challenging the statute took the position that none of the enactments can be upheld without overruling 
Roe v. Wade. Tr. of Oral Arg. 5-6. We disagree with that analysis; but we acknowledge that our decisions 
after Roe cast doubt upon the meaning and reach of its holding. Further, THE CHIEF JUSTICE admits that 
he would overrule the central holding of Roe and adopt the rational relationship test as the sole 
criterion of constitutionality. See post, at 2855, 2867. State and federal courts as well as legislatures 
throughout the Union must have guidance as they seek to address this subject in conformance with the 
Constitution. Given these premises, we find it imperative to review once more the principles that define 
the rights of the woman and the legitimate authority of the State respecting the termination of 
pregnancies by abortion procedures. 
 

*   *   *   * 
 
 
 
After considering the fundamental constitutional questions resolved by Roe, principles of institutional 
integrity, and the rule of stare decisis, we are led to conclude this: the essential holding of Roe v. Wade 
should be retained and once again reaffirmed. 
 
It must be stated at the outset and with clarity that Roe's essential holding, the holding we reaffirm, has 
three parts. First is a recognition of the right of the woman to choose to have an abortion before 
viability and to obtain it without undue interference from the State. Before viability, the State's interests 
are not strong enough to support a prohibition of abortion or the imposition of a substantial obstacle to 
the woman's effective right to elect the procedure. Second is a confirmation of the State's power to 
restrict abortions after fetal viability, if the law contains exceptions for pregnancies which endanger the 
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woman's life or health. And third is the principle that the State has legitimate interests from the outset 
of the pregnancy in protecting the health of the woman and the life of the fetus that may become a 
child. These principles do not contradict one another; and we adhere to each. 
 

II 
 
Constitutional protection of the woman's decision to terminate her pregnancy derives from the Due 
Process Clause of the Fourteenth Amendment. It declares that no State shall “deprive any person of life, 
liberty, or property, without due process of law.” The controlling word in the cases before us is “liberty.” 
Although a literal reading of the Clause might suggest that it governs only the procedures by which a 
State may deprive persons of liberty, for at least 105 years, since Mugler v. Kansas, 123 U.S. 623, 660-
661, 8 S.Ct. 273, 291, 31 L.Ed. 205 (1887), the Clause has been understood to contain a substantive 
component as well, one “barring certain government actions regardless of the fairness of the 
procedures used to implement them.” Daniels v. Williams, 474 U.S. 327, 331, 106 S.Ct. 662, 665, 88 
L.Ed.2d 662 (1986). As Justice Brandeis (joined by Justice Holmes) observed, “[d]espite arguments to the 
contrary which had seemed to me persuasive, it is settled that the due process clause of the Fourteenth 
Amendment applies to matters of substantive law as well as to matters of procedure. Thus all 
fundamental rights comprised within the term liberty are protected by the Federal Constitution from 
invasion by the States.” Whitney v. California, 274 U.S. 357, 373, 47 S.Ct. 641, 647, 71 L.Ed. 1095 (1927) 
(concurring opinion). “[T]he guaranties of due process, though having their roots in Magna Carta's ‘per 
legem terrae’ and considered as procedural safeguards ‘against executive usurpation and tyranny,’ have 
in this country ‘become bulwarks also against arbitrary legislation.’ ” Poe v. Ullman, 367 U.S. 497, 541, 
81 S.Ct. 1752, 1776, 6 L.Ed.2d 989 (1961) (Harlan, J., dissenting from dismissal on jurisdictional grounds) 
(quoting Hurtado v. California, 110 U.S. 516, 532, 4 S.Ct. 111, 119, 28 L.Ed. 232 (1884)). 
 

*   *   *   * 
While we appreciate the weight of the arguments made on behalf of the State in the cases before us, 
arguments which in their ultimate formulation conclude that Roe should be overruled, the reservations 
any of us may have in reaffirming the central holding of Roe are outweighed by the explication of 
individual liberty we have given combined with the force of stare decisis. We turn now to that doctrine. 
 

III 
 

A 
 
The obligation to follow precedent begins with necessity, and a contrary necessity marks its outer limit. 
With Cardozo, we recognize that no judicial system could do society's work if it eyed each issue afresh in 
every case that raised it. See B. Cardozo, The Nature of the Judicial Process 149 (1921). Indeed, the very 
concept of the rule of law underlying our own Constitution requires such continuity over time that a 
respect for precedent is, by definition, indispensable. See Powell, Stare Decisis and Judicial Restraint, 
1991 Journal of Supreme Court History 13, 16. At the other extreme, a different necessity would make 
itself felt if a prior judicial ruling should come to be seen so clearly as error that its enforcement was for 
thqt very reason doomed. 
 
Even when the decision to overrule a prior case is not, as in the rare, latter instance, virtually 
foreordained, it is common wisdom that the rule of stare decisis is not an “inexorable command,” and 
certainly it is not such in every constitutional case, see Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 
405-411, 52 S.Ct. 443, 446-449, 76 L.Ed. 815 (1932) (Brandeis, J., dissenting). See also 
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Tennessee, 501 U.S. 808, 842, 111 S.Ct. 2597, 2617-2618, 115 L.Ed.2d 720 (1991) (SOUTER, J., joined by 
KENNEDY, J., concurring); Arizona v. Rumsey, 467 U.S. 203, 212, 104 S.Ct. 2305, 2310, 81 L.Ed.2d 164 
(1984). Rather, when this Court reexamines a prior holding, its judgment is customarily informed by a 
series of prudential and pragmatic considerations designed to test the consistency of overruling a prior 
decision with the ideal of the rule of law, and to gauge the respective costs of reaffirming and overruling 
a prior case. Thus, for example, we may ask whether the rule has proven to be intolerable simply in 
defying practical workability, Swift & Co. v. Wickham, 382 U.S. 111, 116, 86 S.Ct. 258, 261, 15 L.Ed.2d 
194 (1965); whether the rule is subject to a kind of reliance that would lend a special hardship to the 
consequences of overruling and add inequity to the cost of repudiation, e.g., United States v. Title Ins. & 
Trust Co., 265 U.S. 472, 486, 44 S.Ct. 621, 623, 68 L.Ed. 1110 (1924); whether related principles of law 
have so far developed as to have left the old rule no more than a remnant of abandoned doctrine, see 
Patterson v. McLean Credit Union, 491 U.S. 164, 173-174, 109 S.Ct. 2363, 2370-2371, 105 L.Ed.2d 132 
(1989); or whether facts have so changed, or come to be seen so differently, as to have robbed the old 
rule of significant application or justification, e.g., Burnet, supra, 285 U.S., at 412, 52 S.Ct., at 449 
(Brandeis, J., dissenting). 
 
So in this case we may enquire whether Roe's central rule has been found unworkable; whether the 
rule's limitation on state power could be removed without serious inequity to those who have relied 
upon it or significant damage to the stability of the society governed by it; whether the law's growth in 
the intervening years has left Roe's central rule a doctrinal anachronism discounted by society; and 
whether Roe's premises of fact have so far changed in the ensuing two decades as to render its central 
holding somehow irrelevant or unjustifiable in dealing with the issue it addressed. 
 

1 
 
Although Roe has engendered opposition, it has in no sense proven “unworkable,” see Garcia v. San 
Antonio Metropolitan Transit Authority, 469 U.S. 528, 546, 105 S.Ct. 1005, 1015, 83 L.Ed.2d 1016 (1985), 
representing as it does a simple limitation beyond which a state law is unenforceable. While Roe has, of 
course, required judicial assessment of state laws affecting the exercise of the choice guaranteed against 
government infringement, and although the need for such review will remain as a consequence of 
today's decision, the required determinations fall within judicial competence. 
 

2 
 
The inquiry into reliance counts the cost of a rule's repudiation as it would fall on those who have relied 
reasonably on the rule's continued application. Since the classic case for weighing reliance heavily in 
favor of following the earlier rule occurs in the commercial context, see  Payne v. Tennessee, supra, 501 
U.S., at 828, 111 S.Ct., at 2609-2610, where advance planning of great precision is most obviously a 
necessity, it is no cause for surprise that some would find no reliance worthy of consideration in support 
of Roe. 
 
While neither respondents nor their amici in so many words deny that the abortion right invites some 
reliance prior to its actual exercise, one can readily imagine an argument stressing the dissimilarity of 
this case to one involving property or contract. Abortion is customarily chosen as an unplanned 
response to the consequence of unplanned activity or to the failure of conventional birth control, and 
except on the assumption that no intercourse would have occurred but for Roe 's holding, such behavior 
may appear to justify no reliance claim. Even if reliance could be claimed on that unrealistic assumption, 
the argument might run, any reliance interest would be de minimis. This argument would re premised 
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on the hypothesis that reproductive planning could take virtually immediate account of any sudden 
restoration of state authority to ban abortions. 
 
To eliminate the issue of reliance that easily, however, one would need to limit cognizable reliance to 
specific instances of sexual activity. But to do this would be simply to refuse to face the fact that for two 
decades of economic and social developments, people have organized intimate relationships and made 
choices that define their views of themselves and their places in society, in reliance on the availability of 
abortion in the event that contraception should fail. The ability of women to participate equally in the 
economic and social life of the Nation has been facilitated by their ability to control their reproductive 
lives. See, e.g., R. Petchesky, Abortion and Woman's Choice 109, 133, n. 7 (rev. ed. 1990). The 
Constitution serves human values, and while the effect of reliance on Roe cannot be exactly measured, 
neither can the certain cost of overruling Roe for people who have ordered their thinking and living 
around that case be dismissed. 
 

3 
 
No evolution of legal principle has left Roe 's doctrinal footings weaker than they were in 1973. No 
development of constitutional law since the case was decided has implicitly or explicitly left Roe behind 
as a mere survivor of obsolete constitutional thinking. 
 
It will be recognized, of course, that Roe stands at an intersection of two lines of decisions, but in 
whichever doctrinal category one reads the case, the result for present purposes will be the same. The 
Roe Court itself placed its holding in the succession of cases most prominently exemplified by Griswold 
v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965). See Roe, 410 U.S., at 152-153, 93 
S.Ct., at 726. When it is so seen, Roe is clearly in no jeopardy, since subsequent constitutional 
developments have neither disturbed, nor do they threaten to diminish, the scope of recognized 
protection accorded to the liberty relating to intimate relationships, the family, and decisions about 
whether or not to beget or bear a child. See, e.g., Carey v. Population Services International, 431 U.S. 
678, 97 S.Ct. 2010, 52 L.Ed.2d 675 (1977); Moore v. East Cleveland, 431 U.S. 494, 97 S.Ct. 1932, 52 
L.Ed.2d 531 (1977). 
 
Roe, however, may be seen not only as an exemplar of Griswold liberty but as a rule (whether or not 
mistaken) of personal autonomy and bodily integrity, with doctrinal affinity to cases recognizing limits 
on governmental power to mandate medical treatment or to bar its rejection. If so, our cases since Roe 
accord with Roe's view that a State's interest in the protection of life falls short of justifying any plenary 
override of individual liberty claims. Cruzan v. Director, Mo. Dept. of Health, 497 U.S. 261, 278, 110 S.Ct. 
2841, 2851, 111 L.Ed.2d 224 (1990); cf., e.g., Riggins v. Nevada, 504 U.S. 127, 135, 112 S.Ct. 1810, 1815, 
118 L.Ed.2d 479 (1992); Washington v. Harper, 494 U.S. 210, 110 S.Ct. 1028, 108 L.Ed.2d 178 (1990); see 
also, e.g., Rochin v. California, 342 U.S. 165, 72 S.Ct. 205, 96 L.Ed. 183 (1952); Jacobson v. 
Massachusetts, 197 U.S. 11, 24-30, 25 S.Ct. 358, 360-363, 49 L.Ed. 643 (1905). 
 
Finally, one could classify Roe as sui generis. If the case is so viewed, then there clearly has been no 
erosion of its central determination. The original holding resting on the concurrence of seven Members 
of the Court in 1973 was expressly affirmed by a majority of six in 1983, see Akron v. Akron Center for 
Reproductive Health, Inc., 462 U.S. 416, 103 S.Ct. 2481, 76 L.Ed.2d 687 ( Akron I ), and by a majority of 
five in 1986, see Thornburgh v. American College of Obstetricians and Gynecologists, 476 U.S. 747, 106 
S.Ct. 2169, 90 L.Ed.2d 779, expressing adherence to the constitutional ruling despite legislative efforts in 
some States to test its limits. More recently, in Webster v. Reproductive Health Services, 492 U.S. 490, 
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109 S.Ct. 3040, 106 L.Ed.2d 410 (1989), although two of the present authors questioned the trimester 
framework in a way consistent with our judgment today, see id., at 518, 109 S.Ct., at 3056 (REHNQUIST, 
C.J., joined by WHITE and KENNEDY, JJ.); id., at 529, 109 S.Ct., at 3063 (O'CONNOR, J., concurring in part 
and concurring in judgment), a majority of the Court either decided to reaffirm or declined to address 
the constitutional validity of the central holding of Roe. See Webster, 492 U.S., at 521, 109 S.Ct., at 3058 
(REHNQUIST, C.J., joined by WHITE and KENNEDY, JJ.); id., at 525-526, 109 S.Ct., at 3060-3061 
(O'CONNOR, J., concurring in part and concurring in judgment); id., at 537, 553, 109 S.Ct., at 3067, 3075 
(BLACKMUN, J., joined by Brennan and Marshall, JJ., concurring in part and dissenting in part); id., at 
561-563, 109 S.Ct., at 3079-3081 (STEVENS, J., concurring in part and dissenting in part). 
 
Nor will courts building upon Roe be likely to hand down erroneous decisions as a consequence. Even on 
the assumption that the central holding of Roe was in error, that error would go only to the strength of 
the state interest in fetal protection, not to the recognition afforded by the Constitution to the woman's 
liberty. The latter aspect of the decision fits comfortably within the framework of the Court's prior 
decisions, including Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 62 S.Ct. 1110, 86 L.Ed. 1655 
(1942); Griswold, supra; Loving v. Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967); and 
Eisenstadt v. Baird, 405 U.S. 438, 92 S.Ct. 1029, 31 L.Ed.2d 349 (1972), the holdings of which are “not a 
series of isolated points,” but mark a “rational continuum.” Poe v. Ullman, 367 U.S., at 543, 81 S.Ct., at 
1777 (Harlan, J., dissenting). As we described in Carey v. Population Services International, supra, the 
liberty which encompasses those decisions 
 
 includes ‘the interest in independence in making certain kinds of important decisions.’  While 
the outer limits of this aspect of [protected liberty] have not been marked by the  Court, it is clear 
that among the decisions that an individual may make without  unjustified government interference are 
personal decisions ‘relating to marriage,  procreation, contraception, family relationships, and 
child rearing and education.’ ”  
 
431 U.S., at 684-685, 97 S.Ct., at 2016 (citations omitted). 
 
The soundness of this prong of the Roe analysis is apparent from a consideration of the alternative. If 
indeed the woman's interest in deciding whether to bear and beget a child had not been recognized as 
in Roe, the State might as readily restrict a woman's right to choose to carry a pregnancy to term as to 
terminate it, to further asserted state interests in population control, or eugenics, for example. Yet Roe 
has been sensibly relied upon to counter any such suggestions. E.g., Arnold v. Board of Education of 
Escambia County, Ala., 880 F.2d 305, 311 (CA11 1989) (relying upon Roe and concluding that 
government officials violate the Constitution by coercing a minor to have an abortion); Avery v. County 
of Burke, 660 F.2d 111, 115 (CA4 1981) (county agency inducing teenage girl to undergo unwanted 
sterilization on the basis of misrepresentation that she had sickle cell trait); see also In re Quinlan, 70 
N.J. 10, 355 A.2d 647 (relying on Roe in finding a right to terminate medical treatment, cert. denied sub 
nom. Garger v. New Jersey, 429 U.S. 922, 97 S.Ct. 319, 50 L.Ed.2d 289 (1976)). In any event, because 
Roe's scope is confined by the fact of its concern with postconception potential life, a concern otherwise 
likely to be implicated only by some forms of contraception protected independently under Griswold 
and later cases, any error in Roe is unlikely to have serious ramifications in future cases. 
 

4 
 
We have seen how time has overtaken some of Roe's factual assumptions: advances in maternal health 
care allow for abortions safe to the mother later in pregnancy than was true in 1973, see 
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462 U.S., at 429, n. 11, 103 S.Ct., at 2492, n. 11, and advances in neonatal care have advanced viability to 
a point somewhat earlier. Compare Roe, 410 U.S., at 160, 93 S.Ct., at 730, with Webster, supra, 492 U.S., 
at 515-516, 109 S.Ct., at 3055 (opinion of REHNQUIST, C.J.); see Akron I, 462 U.S., at 457, and n. 5, 103 
S.Ct., at 2489, and n. 5 (O'CONNOR, J., dissenting). But these facts go only to the scheme of time limits 
on the realization of competing interests, and the divergences from the factual premises of 1973 have 
no bearing on the validity of Roe 's central holding, that viability marks the earliest point at which the 
State's interest in fetal life is constitutionally adequate to justify a legislative ban on nontherapeutic 
abortions. The soundness or unsoundness of that constitutional judgment in no sense turns on whether 
viability occurs at approximately 28 weeks, as was usual at the time of Roe, at 23 to 24 weeks, as it 
sometimes does today, or at some moment even slightly earlier in pregnancy, as it may if fetal 
respiratory capacity can somehow be enhanced in the future. Whenever it may occur, the attainment of 
viability may continue to serve as the critical fact, just as it has done since Roe was decided; which is to 
say that no change in Roe 's factual underpinning has left its central holding obsolete, and none supports 
an argument for overruling it. 
 

5 
The sum of the precedential enquiry to this point shows Roe's underpinnings unweakened in any way 
affecting its central holding. While it has engendered disapproval, it has not been unworkable. An entire 
generation has come of age free to assume Roe 's concept of liberty in defining the capacity of women 
to act in society, and to make reproductive decisions; no erosion of principle going to liberty or personal 
autonomy has left Roe 's central holding a doctrinal remnant; Roe portends no developments at odds 
with other precedent for the analysis of personal liberty; and no changes of fact have rendered viability 
more or less appropriate as the point at which the balance of interests tips. Within the bounds of normal 
stare decisis analysis, then, and subject to the considerations on which it customarily turns, the stronger 
argument is for affirming Roe 's central holding, with whatever degree of personal reluctance any of us 
may have, not for overruling it. 
 

*   *   *   * 
 
It is so ordered. 
 
APPENDIX TO OPINION of O'CONNOR, KENNEDY, and SOUTER, JJ. 
 
[Omitted] 
 
 
 
 
Justice STEVENS, concurring in part and dissenting in part. 
 

*   *   *   * 
 

I 
 
The Court is unquestionably correct in concluding that the doctrine of stare decisis has controlling 
significance in a case of this kind, notwithstanding an individual Justice's concerns about the merits.FN1 
The central holding of Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d 147 (1973), has been a “part 
of our law” for almost two decades. Planned Parenthood of Central Mo. v. Danforth, 428 U.S. 52, 101, 
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96 S.Ct. 2831, 2855, 49 L.Ed.2d 788 (1976) (STEVENS, J., concurring in part and dissenting in part). It was 
a natural sequel to the protection of individual liberty established in Griswold v. Connecticut, 381 U.S. 
479, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965). See also Carey v. Population Services International, 431 U.S. 
678, 687, 702, 97 S.Ct. 2010, 2017, 2025, 52 L.Ed.2d 675 (1977) (WHITE, J., concurring in part and 
concurring in result). The societal costs of overruling Roe at this late date would be enormous. Roe is an 
integral part of a correct understanding of both the concept of liberty and the basic equality of men and 
women. 
 
 FN1. It is sometimes useful to view the issue of stare decisis from a historical  perspective. In 
the last 19 years, 15 Justices have confronted the basic issue presented in  Roe v. Wade, 410 U.S. 
113, 93 S.Ct. 705, 35 L.Ed.2d 147 (1973). Of those, 11 have  voted as the majority does today: Chief 
Justice Burger, Justices Douglas, Brennan,  Stewart, Marshall, and Powell, and Justices BLACKMUN, 
O'CONNOR, KENNEDY,  SOUTER, and myself. Only four-all of whom happen to be on the Court today-
have  reached the opposite conclusion. 
 

*   *   *   * 
 
Justice BLACKMUN, concurring in part, concurring in the judgment in part, and dissenting in part. 
 

*   *   *   * 
 
A fervent view of individual liberty and the force of stare decisis have led the Court to this conclusion. 
Ante, at 2808. Today a majority reaffirms that the Due Process Clause of the Fourteenth Amendment 
establishes “a realm of personal liberty which the government may not enter,” ante, at 2805-a realm 
whose outer limits cannot be determined by interpretations of the Constitution that focus only on the 
specific practices of States at the time the Fourteenth Amendment was adopted. See ante, at 2805. 
Included within this realm of liberty is “ ‘the right of the individual, married or single, to be free from 
unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision 
whether to bear or beget a child.’ ” Ante, at 2807, quoting Eisenstadt v. Baird, 405 U.S. 438, 453, 92 S.Ct. 
1029, 1038, 31 L.Ed.2d 349 (1972) (emphasis in original). “These matters, involving the most intimate 
and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, 
are central to the liberty protected by the Fourteenth Amendment.” Ante, at 2807 (emphasis added). 
Finally, the Court today recognizes that in the case of abortion, “the liberty of the woman is at stake in a 
sense unique to the human condition and so unique to the law. The mother who carries a child to full 
term is subject to anxieties, to physical constraints, to pain that only she must bear.” Ante, at 2807. 
The Court's reaffirmation of Roe's central holding is also based on the force of stare decisis. “[N]o 
erosion of principle going to liberty or personal autonomy has left Roe's central holding a doctrinal 
remnant; Roe portends no developments at odds with other precedent for the analysis of personal 
liberty; and no changes of fact have rendered viability more or less appropriate as the point at which the 
balance of interests tips.” Ante, at 2812. Indeed, the Court acknowledges that Roe's limitation on state 
power could not be removed “without serious inequity to those who have relied upon it or significant 
damage to the stability of the society governed by the rule in question.” Ante, at 2809. In the 19 years 
since Roe was decided, that case has shaped more than reproductive planning-“[a]n entire generation 
has come of age free to assume Roe's concept of liberty in defining the capacity of women to act in 
society, and to make reproductive decisions.” Ante, at 2812. The Court understands that, having 
“call[ed] the contending sides ... to end their national division by accepting a common mandate rooted 
in the Constitution,” ante, at 2815, a decision to overrule Roe “would seriously weaken the Court's 
capacity to exercise the judicial power and to function as the Supreme Court of a Nation dedicated to 
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the rule of law.” Ante, at 2814. What has happened today should serve as a model for future Justices 
and a warning to all who have tried to turn this Court into yet another political branch. 
 

*   *   *   * 
 

III 
 
At long last, THE CHIEF JUSTICE and those who have joined him admit it. Gone are the contentions that 
the issue need not be (or has not been) considered. There, on the first page, for all to see, is what was 
expected: “We believe that Roe was wrongly decided, and that it can and should be overruled 
consistently with our traditional approach to stare decisis in constitutional cases.” Post, at 2855. If there 
is much reason to applaud the advances made by the joint opinion today, there is far more to fear from 
THE CHIEF JUSTICE's opinion. 
 

*   *   *   * 
 

IV 
 
In one sense, the Court's approach is worlds apart from that of THE CHIEF JUSTICE and Justice SCALIA. 
And yet, in another sense, the distance between the two approaches is short-the distance is but a single 
vote. 
 
I am 83 years old. I cannot remain on this Court forever, and when I do step down, the confirmation 
process for my successor well may focus on the issue before us today. That, I regret, may be exactly 
where the choice between the two worlds will be made. 
 
Chief Justice REHNQUIST, with whom Justice WHITE, Justice SCALIA, and Justice THOMAS join, 
concurring in the judgment in part and dissenting in part. 
 

*   *   *   * 
 
Stare decisis is defined in Black's Law Dictionary as meaning “to abide by, or adhere to, decided cases.” 
Black's Law Dictionary 1406 (6th ed. 1990).  
 

*   *   *   * 
 
In our view, authentic principles of stare decisis do not require that any portion of the reasoning in Roe 
be kept intact. “ Stare decisis is not ... a universal, inexorable command,” especially in cases involving 
the interpretation of the Federal Constitution. Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 405, 52 
S.Ct. 443, 446, 76 L.Ed. 815 (1932) (Brandeis, J., dissenting). Erroneous decisions in such constitutional 
cases are uniquely durable, because correction through legislative action, save for constitutional 
amendment, is impossible. It is therefore our duty to reconsider constitutional interpretations that 
“depar[t] from a proper understanding” of the Constitution. Garcia v. San Antonio Metropolitan Transit 
Authority, 469 U.S., at 557, 105 S.Ct., at 1020; see United States v. Scott, 437 U.S. 82, 101, 98 S.Ct. 2187, 
2199, 57 L.Ed.2d 65 (1978) (“ ‘[I]n cases involving the Federal Constitution, ... [t]he Court bows to the 
lessons of experience and the force of better reasoning, recognizing that the process of trial and error, 
so fruitful in the physical sciences, is appropriate also in the judicial function’ ” (quoting Burnet v. 
Coronado Oil & Gas Co., supra, 285 U.S., at 406-408, 52 S.Ct., at 447-448 (Brandeis, J., dissenting))); 
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Smith v. Allwright, 321 U.S. 649, 665, 64 S.Ct. 757, 765, 88 L.Ed. 987 (1944). Our constitutional watch 
does not cease merely because we have spoken before on an issue; when it becomes clear that a prior 
constitutional interpretation is unsound we are obliged to reexamine the question. See, e.g., West 
Virginia Bd. of Ed. v. Barnette, 319 U.S. 624, 642, 63 S.Ct. 1178, 1187, 87 L.Ed. 1628 (1943); Erie R. Co. v. 
Tompkins, 304 U.S. 64, 74-78, 58 S.Ct. 817, 820-822, 82 L.Ed. 1188 (1938). 
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539 U.S. 558 
 

John Geddes LAWRENCE and Tyron Garner, Petitioners, 
v. 

TEXAS, Respondent. 
 

Argued March 26, 2003. 
Decided June 26, 2003. 

 
Justice KENNEDY delivered the opinion of the Court. 
 
Liberty protects the person from unwarranted government intrusions into a dwelling or other private 
places. In our tradition the State is not omnipresent in the home. And there are other spheres of our 
lives and existence, outside the home, where the State should not be a dominant presence. Freedom 
extends beyond spatial bounds. Liberty presumes an autonomy of self that includes freedom of thought, 
belief, expression, and certain intimate conduct. The instant case involves liberty of the person both in 
its spatial and in its more transcendent dimensions. 
 

I 
 
The question before the Court is the validity of a Texas statute making it a crime for two persons of the 
same sex to engage in certain intimate sexual conduct. 
 
In Houston, Texas, officers of the Harris County Police Department were dispatched to a private 
residence in response to a reported weapons disturbance. They entered an apartment where one of the 
petitioners, John Geddes Lawrence, resided. The right of the police to enter does not seem to have been 
questioned. The officers observed Lawrence and another man, Tyron Garner, engaging in a sexual act. 
The two petitioners were arrested, held in custody overnight, and charged and convicted before a 
Justice of the Peace. 
 
The complaints described their crime as “deviate sexual intercourse, namely anal sex, with a member of 
the same sex (man).” App. to Pet. for Cert. 127a, 139a. The applicable state law is Tex. Penal Code Ann. 
§ 21.06(a) (2003). It provides: “A person commits an offense if he engages in deviate sexual intercourse 
with another individual of the same sex.” The statute defines “[d]eviate sexual intercourse” as follows: 
 

“(A) any contact between any part of the genitals of one person and the mouth or anus of 
another person; or 
“(B) the penetration of the genitals or the anus of another person with an object.” § 21.01(1).” 

 
The petitioners exercised their right to a trial de novo in Harris County Criminal Court. They challenged 
the statute as a violation of the Equal Protection Clause of the Fourteenth Amendment and of a like 
provision of the Texas Constitution. Tex. Const., Art. 1, § 3a. Those contentions were rejected. The 
petitioners, having entered a plea of nolo contendere, were each fined $200 and assessed court costs of 
$141.25. App. to Pet. for Cert. 107a-110a. 
 
The Court of Appeals for the Texas Fourteenth District considered the petitioners' federal constitutional 
arguments under both the Equal Protection and Due Process Clauses of the Fourteenth Amendment. 
After hearing the case en banc the court, in a divided opinion, rejected the constitutional arguments and 
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affirmed the convictions. 41 S.W.3d 349 (2001). The majority opinion indicates that the Court of Appeals 
considered our decision in Bowers v. Hardwick, 478 U.S. 186, 106 S.Ct. 2841, 92 L.Ed.2d 140 (1986), to 
be controlling on the federal due process aspect of the case. Bowers then being authoritative, this was 
proper. 
 
We granted certiorari, 537 U.S. 1044, 123 S.Ct. 661, 154 L.Ed.2d 514 (2002), to consider … whether 
Bowers v. Hardwick, supra, should be overruled. See Pet. for Cert. i. 
 
The petitioners were adults at the time of the alleged offense. Their conduct was in private and 
consensual. 
 

II 
 
We conclude the case should be resolved by determining whether the petitioners were free as adults to 
engage in the private conduct in the exercise of their liberty under the Due Process Clause of the 
Fourteenth Amendment to the Constitution. For this inquiry we deem it necessary to reconsider the 
Court's holding in Bowers. 
 

*   *   *   * 
 
The facts in Bowers had some similarities to the instant case. A police officer, whose right to enter 
seems not to have been in question, observed Hardwick, in his own bedroom, engaging in intimate 
sexual conduct with another adult male. The conduct was in violation of a Georgia statute making it a 
criminal offense to engage in sodomy. One difference between the two cases is that the Georgia statute 
prohibited the conduct whether or not the participants were of the same sex, while the Texas statute, as 
we have seen, applies only to participants of the same sex. Hardwick was not prosecuted, but he 
brought an action in federal court to declare the state statute invalid. He alleged he was a practicing 
homosexual and that the criminal prohibition violated rights guaranteed to him by the Constitution. The 
Court, in an opinion by Justice White, sustained the Georgia law. Chief Justice Burger and Justice Powell 
joined the opinion of the Court and filed separate, concurring opinions. Four Justices dissented. 478 
U.S., at 199, 106 S.Ct. 2841 (opinion of Blackmun, J., joined by Brennan, Marshall, and STEVENS, JJ.);  id., 
at 214, 106 S.Ct. 2841 (opinion of STEVENS, J., joined by Brennan and Marshall, JJ.). 
 
The Court began its substantive discussion in Bowers as follows: “The issue presented is whether the 
Federal Constitution confers a fundamental right upon homosexuals to engage in sodomy and hence 
invalidates the laws of the many States that still make such conduct illegal and have done so for a very 
long time.” Id., at 190, 106 S.Ct. 2841. That statement, we now conclude, discloses the Court's own 
failure to appreciate the extent of the liberty at stake. To say that the issue in Bowers was simply the 
right to engage in certain sexual conduct demeans the claim the individual put forward, just as it would 
demean a married couple were it to be said marriage is simply about the right to have sexual 
intercourse. The laws involved in Bowers and here are, to be sure, statutes that purport to do no more 
than prohibit a particular sexual act. Their penalties and purposes, though, have more far-reaching 
consequences, touching upon the most private human conduct, sexual behavior, and in the most private 
of places, the home. The statutes do seek to control a personal relationship that, whether or not 
entitled to formal recognition in the law, is within the liberty of persons to choose without being 
punished as criminals. 
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This, as a general rule, should counsel against attempts by the State, or a court, to define the meaning of 
the relationship or to set its boundaries absent injury to a person or abuse of an institution the law 
protects. It suffices for us to acknowledge that adults may choose to enter upon this relationship in the 
confines of their homes and their own private lives and still retain their dignity as free persons. When 
sexuality finds overt expression in intimate conduct with another person, the conduct can be but one 
element in a personal bond that is more enduring. The liberty protected by the Constitution allows 
homosexual persons the right to make this choice. 
 
Having misapprehended the claim of liberty there presented to it, and thus stating the claim to be 
whether there is a fundamental right to engage in consensual sodomy, the Bowers Court said: 
“Proscriptions against that conduct have ancient roots.” Id., at 192, 106 S.Ct. 2841. In academic writings, 
and in many of the scholarly amicus briefs filed to assist the Court in this case, there are fundamental 
criticisms of the historical premises relied upon by the majority and concurring opinions in Bowers. Brief 
for Cato Institute as Amicus Curiae 16-17; Brief for American Civil Liberties Union et al. as Amici Curiae 
15-21; Brief for Professors of History et al. as Amici Curiae 3-10. We need not enter this debate in the 
attempt to reach a definitive historical judgment, but the following considerations counsel against 
adopting the definitive conclusions upon which Bowers placed such reliance. 
 
At the outset it should be noted that there is no longstanding history in this country of laws directed at 
homosexual conduct as a distinct matter. . . .  Early American sodomy laws were not directed at 
homosexuals as such but instead sought to prohibit nonprocreative sexual activity more generally. This 
does not suggest approval of homosexual conduct. It does tend to show that this particular form of 
conduct was not thought of as a separate category from like conduct between heterosexual persons. 
 
Laws prohibiting sodomy do not seem to have been enforced against consenting adults acting in private.  
 

*   *   *   * 
It was not until the 1970's that any State singled out same-sex relations for criminal prosecution, and 
only nine States have done so. See 1977 Ark. Gen. Acts no. 828; 1983 Kan. Sess. Laws p. 652; 1974 Ky. 
Acts p. 847; 1977 Mo. Laws p. 687; 1973 Mont. Laws p. 1339; 1977 Nev. Stats. p. 1632; 1989 Tenn. Pub. 
Acts ch. 591; 1973 Tex. Gen. Laws ch. 399; see also Post v. State, 715 P.2d 1105 (Okla.Crim.App.1986) 
(sodomy law invalidated as applied to different-sex couples). Post- Bowers even some of these States 
did not adhere to the policy of suppressing homosexual conduct. Over the course of the last decades, 
States with same-sex prohibitions have moved toward abolishing them. See, e.g., Jegley v. Picado, 349 
Ark. 600, 80 S.W.3d 332 (2002); Gryczan v. State, 283 Mont. 433, 942 P.2d 112 (1997); Campbell v. 
Sundquist, 926 S.W.2d 250 (Tenn.App.1996); Commonwealth v. Wasson, 842 S.W.2d 487 (Ky.1992); see 
also 1993 Nev. Stats. p. 518 (repealing Nev.Rev.Stat. § 201.193). 
 
In summary, the historical grounds relied upon in Bowers are more complex than the majority opinion 
and the concurring opinion by Chief Justice Burger indicate. Their historical premises are not without 
doubt and, at the very least, are overstated. 
 
It must be acknowledged, of course, that the Court in Bowers was making the broader point that for 
centuries there have been powerful voices to condemn homosexual conduct as immoral. The 
condemnation has been shaped by religious beliefs, conceptions of right and acceptable behavior, and 
respect for the traditional family. For many persons these are not trivial concerns but profound and 
deep convictions accepted as ethical and moral principles to which they aspire and which thus 
determine the course of their lives. These considerations do not answer the question before us, 
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however. The issue is whether the majority may use the power of the State to enforce these views on 
the whole society through operation of the criminal law. “Our obligation is to define the liberty of all, 
not to mandate our own moral code.” Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 
850, 112 S.Ct. 2791, 120 L.Ed.2d 674 (1992). 
 
Chief Justice Burger joined the opinion for the Court in Bowers and further explained his views as 
follows: “Decisions of individuals relating to homosexual conduct have been subject to state 
intervention throughout the history of Western civilization. Condemnation of those practices is firmly 
rooted in Judeao-Christian moral and ethical standards.” 478 U.S., at 196, 106 S.Ct. 2841. As with Justice 
White's assumptions about history, scholarship casts some doubt on the sweeping nature of the 
statement by Chief Justice Burger as it pertains to private homosexual conduct between consenting 
adults. See, e.g., Eskridge, Hardwick and Historiography, 1999 U. Ill. L.Rev. 631, 656. In all events we 
think that our laws and traditions in the past half century are of most relevance here. These references 
show an emerging awareness that liberty gives substantial protection to adult persons in deciding how 
to conduct their private lives in matters pertaining to sex. “[H]istory and tradition are the starting point 
but not in all cases the ending point of the substantive due process inquiry.” County of Sacramento v. 
Lewis, 523 U.S. 833, 857, 118 S.Ct. 1708, 140 L.Ed.2d 1043 (1998) (KENNEDY, J., concurring). 
 
This emerging recognition should have been apparent when Bowers was decided. In 1955 the American 
Law Institute promulgated the Model Penal Code and made clear that it did not recommend or provide 
for “criminal penalties for consensual sexual relations conducted in private.” ALI, Model Penal Code § 
213.2, Comment 2, p. 372 (1980). It justified its decision on three grounds: (1) The prohibitions 
undermined respect for the law by penalizing conduct many people engaged in; (2) the statutes 
regulated private conduct not harmful to others; and (3) the laws were arbitrarily enforced and thus 
invited the danger of blackmail. ALI, Model Penal Code, Commentary 277-280 (Tent. Draft No. 4, 1955). 
In 1961 Illinois changed its laws to conform to the Model Penal Code.  Other States soon followed. Brief 
for Cato Institute as Amicus Curiae 15-16. 
 
In Bowers the Court referred to the fact that before 1961 all 50 States had outlawed sodomy, and that 
at the time of the Court's decision 24 States and the District of Columbia had sodomy laws. 478 U.S., at 
192-193, 106 S.Ct. 2841. Justice Powell pointed out that these prohibitions often were being ignored, 
however. Georgia, for instance, had not sought to enforce its law for decades. Id., at 197-198, n. 2, 106 
S.Ct. 2841 (“The history of nonenforcement suggests the moribund character today of laws criminalizing 
this type of private, consensual conduct”). 
 
The sweeping references by Chief Justice Burger to the history of Western civilization and to Judeo-
Christian moral and ethical standards did not take account of other authorities pointing in an opposite 
direction. A committee advising the British Parliament recommended in 1957 repeal of laws punishing 
homosexual conduct. The Wolfenden Report: Report of the Committee on Homosexual Offenses and 
Prostitution (1963). Parliament enacted the substance of those recommendations 10 years later. Sexual 
Offences Act 1967, § 1. 
 
Of even more importance, almost five years before Bowers was decided the European Court of Human 
Rights considered a case with parallels to Bowers and to today's case. An adult male resident in 
Northern Ireland alleged he was a practicing homosexual who desired to engage in consensual 
homosexual conduct. The laws of Northern Ireland forbade him that right. He alleged that he had been 
questioned, his home had been searched, and he feared criminal prosecution. The court held that the 
laws proscribing the conduct were invalid under the European Convention on Human Rights. Dudgeon v. 
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United Kingdom, 45 Eur. Ct. H.R. (1981) & ¶ 52. Authoritative in all countries that are members of the 
Council of Europe (21 nations then, 45 nations now), the decision is at odds with the premise in Bowers 
that the claim put forward was insubstantial in our Western civilization. 
 
In our own constitutional system the deficiencies in Bowers became even more apparent in the years 
following its announcement. The 25 States with laws prohibiting the relevant conduct referenced in the 
Bowers decision are reduced now to 13, of which 4 enforce their laws only against homosexual conduct. 
In those States where sodomy is still proscribed, whether for same-sex or heterosexual conduct, there is 
a pattern of nonenforcement with respect to consenting adults acting in private. The State of Texas 
admitted in 1994 that as of that date it had not prosecuted anyone under those circumstances. State v. 
Morales, 869 S.W.2d 941, 943. 
 
Two principal cases decided after Bowers cast its holding into even more doubt. In Planned Parenthood 
of Southeastern Pa. v. Casey, 505 U.S. 833, 112 S.Ct. 2791, 120 L.Ed.2d 674 (1992), the Court reaffirmed 
the substantive force of the liberty protected by the Due Process Clause. The Casey decision again 
confirmed  that our laws and tradition afford constitutional protection to personal decisions relating to 
marriage, procreation, contraception, family relationships, child rearing, and education. Id., at 851, 112 
S.Ct. 2791. In explaining the respect the Constitution demands for the autonomy of the person in 
making these choices, we stated as follows: 
 
 These matters, involving the most intimate and personal choices a person may make in a 
 lifetime, choices central to personal dignity and autonomy, are central to the liberty 
 protected by the Fourteenth Amendment. At the heart of liberty is the right to define one's 
 own concept of existence, of meaning, of the universe, and of the mystery of human life. 
 Beliefs about these matters could not define the attributes of personhood were they  formed 
under compulsion of the State. 
 
Ibid. 
 
Persons in a homosexual relationship may seek autonomy for these purposes, just as heterosexual 
persons do. The decision in Bowers would deny them this right. 
 
The second post- Bowers case of principal relevance is Romer v. Evans, 517 U.S. 620, 116 S.Ct. 1620, 134 
L.Ed.2d 855 (1996). There the Court struck down class-based legislation directed at homosexuals as a 
violation of the Equal Protection Clause. Romer invalidated an amendment to Colorado's Constitution 
which named as a solitary class persons who were homosexuals, lesbians, or bisexual either by 
“orientation, conduct, practices or relationships,” id., at 624, 116 S.Ct. 1620 (internal quotation marks 
omitted), and deprived them of protection under state antidiscrimination laws. We concluded that the 
provision was “born of animosity toward the class of persons affected” and further that it had no 
rational relation to a legitimate governmental purpose. Id., at 634, 116 S.Ct. 1620. 
 

*   *   *   * 
The foundations of Bowers have sustained serious erosion from our recent decisions in Casey and 
Romer. When our precedent has been thus weakened, criticism from other sources is of greater 
significance.  In the United States criticism of Bowers has been substantial and continuing, disapproving 
of its reasoning in all respects, not just as to its historical assumptions. See, e.g., C. Fried, Order and Law: 
Arguing the Reagan Revolution-A Firsthand Account 81-84 (1991); R. Posner, Sex and Reason 341-350 
(1992). The courts of five different States have declined to follow it in interpreting provisions in their 
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own state constitutions parallel to the Due Process Clause of the Fourteenth Amendment, see Jegley v. 
Picado, 349 Ark. 600, 80 S.W.3d 332 (2002); Powell v. State, 270 Ga. 327, 510 S.E.2d 18, 24 (1998); 
Gryczan v. State, 283 Mont. 433, 942 P.2d 112 (1997); Campbell v. Sundquist, 926 S.W.2d 250 
(Tenn.App.1996); Commonwealth v. Wasson, 842 S.W.2d 487 (Ky.1992). 
 
To the extent Bowers relied on values we share with a wider civilization, it should be noted that the 
reasoning and holding in Bowers have been rejected elsewhere. The European Court of Human Rights 
has followed not Bowers but its own decision in Dudgeon v. United Kingdom. See P.G. & J.H. v. United 
Kingdom, App. No. 00044787/98, & ¶ 56 (Eur.Ct.H. R., Sept. 25, 2001); Modinos v. Cyprus, 259 Eur. Ct. 
H.R. (1993); Norris v. Ireland, 142 Eur. Ct. H.R. (1988). Other nations, too, have taken action consistent 
with an affirmation of the protected right of homosexual adults to engage in intimate, consensual 
conduct. See Brief for Mary Robinson et al. as Amici Curiae 11-12. The right the petitioners seek in this 
case has been accepted as an integral part of human freedom in many other countries. There has been 
no showing that in this country the governmental interest in circumscribing personal choice is somehow 
more legitimate or urgent. 
 
The doctrine of stare decisis is essential to the respect accorded to the judgments of the Court and to 
the stability of the law. It is not, however, an inexorable command. Payne v. Tennessee, 501 U.S. 808, 
828, 111 S.Ct. 2597, 115 L.Ed.2d 720 (1991) (“ Stare decisis is not an inexorable command; rather, it ‘is a 
principle of policy and not a mechanical formula of adherence to the latest decision’ ” (quoting 
Helvering v. Hallock, 309 U.S. 106, 119, 60 S.Ct. 444, 84 L.Ed. 604 (1940))). In Casey we noted that when 
a court is asked to overrule a precedent recognizing a constitutional liberty interest, individual or 
societal reliance on the existence of that liberty cautions with particular strength against reversing 
course. 505 U.S., at 855-856, 112 S.Ct. 2791; see also id., at 844, 112 S.Ct. 2791 (“Liberty finds no refuge 
in a jurisprudence of doubt”). The holding in Bowers, however, has not induced detrimental reliance 
comparable to some instances where recognized individual rights are involved. Indeed, there has been 
no individual or societal reliance on Bowers of the sort that could counsel against overturning its holding 
once there are compelling reasons to do so. Bowers itself causes uncertainty, for the precedents before 
and after its issuance contradict its central holding. 
 
The rationale of Bowers does not withstand careful analysis. In his dissenting opinion in Bowers Justice 
STEVENS came to these conclusions: 
 

Our prior cases make two propositions abundantly clear. First, the fact that the governing 
majority in a State has traditionally viewed a particular practice as immoral is not a sufficient 
reason for upholding a law prohibiting the practice; neither history nor tradition could save a 
law prohibiting miscegenation from constitutional attack. Second, individual decisions by 
married persons, concerning the intimacies of their physical relationship, even when not 
intended to produce offspring, are a form of ‘liberty’ protected by the Due Process Clause of the 
Fourteenth Amendment. Moreover, this protection extends to intimate choices by unmarried as 
well as married persons.  

 
478 U.S., at 216, 106 S.Ct. 2841 (footnotes and citations omitted). 
 
Justice STEVENS' analysis, in our view, should have been controlling in Bowers and should control here. 
 
Bowers was not correct when it was decided, and it is not correct today. It ought not to remain binding 
precedent. Bowers v. Hardwick should be and now is overruled. 
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The present case does not involve minors. It does not involve persons who might be injured or coerced 
or who are situated in relationships where consent might not easily be refused. It does not involve 
public conduct or prostitution. It does not involve whether the government must give formal recognition 
to any relationship that homosexual persons seek to enter. The case does involve two adults who, with 
full and mutual consent from each other, engaged in sexual practices common to a homosexual lifestyle. 
The petitioners are entitled to respect for their private lives. The State cannot demean their existence or 
control their destiny by making their private sexual conduct a crime. Their right to liberty under the Due 
Process Clause gives them the full right to engage in their conduct without intervention of the 
government. “It is a promise of the Constitution that there is a realm of personal liberty which the 
government may not enter.” Casey, supra, at 847, 112 S.Ct. 2791. The Texas statute furthers no 
legitimate state interest which can justify its intrusion into the personal and private life of the individual. 
 
Had those who drew and ratified the Due Process Clauses of the Fifth Amendment or the Fourteenth 
Amendment known the components of liberty in its manifold possibilities, they might have been more 
specific. They did not presume to have this insight. They knew times can blind us to certain truths and 
later generations can see that laws once thought necessary and proper in fact serve only to oppress. As 
the Constitution endures, persons in every generation can invoke its principles in their own search for 
greater freedom. 
 
The judgment of the Court of Appeals for the Texas Fourteenth District is reversed, and the case is 
remanded for further proceedings not inconsistent with this opinion. 
 
It is so ordered. 
 
Justice O'CONNOR, concurring in the judgment. 
 
[Opinion omitted.] 
 
Justice SCALIA, with whom THE CHIEF JUSTICE and Justice THOMAS join, dissenting. 
 
“Liberty finds no refuge in a jurisprudence of doubt.” Planned Parenthood of Southeastern Pa. v. Casey, 
505 U.S. 833, 844, 112 S.Ct. 2791, 120 L.Ed.2d 674 (1992). That was the Court's sententious response, 
barely more than a decade ago, to those seeking to overrule Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 
L.Ed.2d 147 (1973). The Court's response today, to those who have engaged in a 17-year crusade to 
overrule Bowers v. Hardwick, 478 U.S. 186, 106 S.Ct. 2841, 92 L.Ed.2d 140 (1986), is very different. The 
need for stability and certainty presents no barrier. 
 
Most of the rest of today's opinion has no relevance to its actual holding-that the Texas statute “furthers 
no legitimate state interest which can justify” its application to petitioners under rational-basis review. 
Ante, at 2484 (overruling Bowers to the extent it sustained Georgia's antisodomy statute under the 
rational-basis test). Though there is discussion of “fundamental proposition[s],” ante, at 2477, and 
“funtamental decisions,” ibid., nowhere does the Court's opinion declare that homosexual sodomy is a 
“fundamental right” under the Due Process Clause; nor does it subject the Texas law to the standard of 
review that would be appropriate (strict scrutiny) if homosexual sodomy were a “fundamental right.” 
Thus, while overruling the outcome of Bowers, the Court leaves strangely untouched its central legal 
conclusion: “[R]espondent would have us announce ... a fundamental right to engage in homosexual 
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sodomy. This we are quite unwilling to do.” 478 U.S., at 191, 106 S.Ct. 2841. Instead the Court simply 
describes petitioners' conduct as “an exercise of their liberty” …. 
 

I 
 
I begin with the Court's surprising readiness to reconsider a decision rendered a mere 17 years ago in 
Bowers v. Hardwick. I do not myself believe in rigid adherence to stare decisis in constitutional cases; 
but I do believe that we should be consistent rather than manipulative in invoking the doctrine. Today's 
opinions in support of reversal do not bother to distinguish-or indeed, even bother to mention-the 
paean to stare decisis coauthored by three Members of today's majority in Planned Parenthood v. 
Casey. There, when stare decisis meant preservation of judicially invented abortion rights, the 
widespread criticism of Roe was strong reason to reaffirm it: 
 

Where, in the performance of its judicial duties, the Court decides a case in such a way as to 
resolve the sort of intensely divisive controversy reflected in Roe [,] ... its decision has a 
dimension that the resolution of the normal case does not carry.... [T]o overrule under fire in 
the absence of the most compelling reason ... would subvert the Court's legitimacy beyond any 
serious question. 

 
505 U.S., at 866-867, 112 S.Ct. 2791. 
Today, however, the widespread opposition to Bowers, a decision resolving an issue as “intensely 
divisive” as the issue in Roe, is offered as a reason in favor of overruling it. See ante, at 2482-2483. 
Gone, too, is any “enquiry” (of the sort conducted in Casey) into whether the decision sought to be 
overruled has “proven ‘unworkable,’ ” Casey, supra, at 855, 112 S.Ct. 2791. 
 
Today's approach to stare decisis invites us to overrule an erroneously decided precedent (including an 
“intensely divisive” decision) if: (1) its foundations have been “ero[ded]” by subsequent decisions, ante, 
at 2482; (2) it has been subject to “substantial and continuing” criticism, ibid.; and (3) it has not induced 
“individual or societal reliance” that counsels against overturning, ante, at 2483. The problem is that Roe 
itself-which today's majority surely has no disposition to overrule-satisfies these conditions to at least 
the same degree as Bowers. 
 

*   *   *   * 
 

I do not quarrel with the Court's claim that Romer v. Evans, 517 U.S. 620, 116 S.Ct. 1620, 134 L.Ed.2d 
855 (1996), “eroded” the “foundations” of Bowers' rational-basis holding. See Romer, supra, at 640-643, 
116 S.Ct. 1620 (SCALIA, J., dissenting). But Roe and Casey have been equally “eroded” by Washington v. 
Glucksberg, 521 U.S. 702, 721, 117 S.Ct. 2258, 138 L.Ed.2d 772 (1997), which held that only fundamental 
rights which are “ ‘deeply rooted in this Nation's history and tradition’ ” qualify for anything other than 
rational-basis scrutiny under the doctrine of “substantive due process.” Roe and Casey, of course, 
subjected the restriction of abortion to heightened scrutiny without even attempting to establish that 
the freedom to abort was rooted in this Nation's tradition. 
 
(2) Bowers, the Court says, has been subject to “substantial and continuing [criticism], disapproving of 
its reasoning in all respects, not just as to its historical assumptions.” Ante, at 2483. Exactly what those 
nonhistorical criticisms are, and whether the Court even agrees with them, are left unsaid, although the 
Court does cite two books. See ibid. (citing C. Fried, Order and Law: Arguing the Reagan Revolution-A 
Firsthand Account 81-84 (1991); R. Posner, Sex and Reason 341-350 (1992)).FN1 Of course, Roe too (and 
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by extension Casey) had been (and still is) subject to unrelenting criticism, including criticism from the 
two commentators cited by the Court today. See Fried, supra, at 75 (“Roe was a prime example of 
twisted judging”); Posner, supra, at 337 (“[The Court's] opinion in Roe (3)27 fails to measure up to 
professional expectations regarding judicial opinions”); Posner, Judicial Opinion Writing, 62 U. Chi. L.Rev. 
1421, 1434 (1995) (describing the opinion in Roe as an “embarrassing performanc[e]”). 
 
 FN1. This last-cited critic of Bowers actually writes: “ [Bowers] is correct nevertheless  that the 
right to engage in homosexual acts is not deeply rooted in America's history and  tradition.” 
Posner, Sex and Reason, at 343. 
 
(3) That leaves, to distinguish the rock-solid, unamendable disposition of Roe from the readily 
overrulable Bowers, only the third factor. “[T]here has been,” the Court says, “no individual or societal 
reliance on Bowers of the sort that could counsel against overturning its holding ....” Ante, at 2483. It 
seems to me that the “societal reliance” on the principles confirmed in Bowers and discarded today has 
been overwhelming. Countless judicial decisions and legislative enactments have relied on the ancient 
proposition that a governing majority's belief that certain sexual behavior is “immoral and 
unacceptable” constitutes a rational basis for regulation. See, e.g., Williams v. Pryor, 240 F.3d 944, 949 
(C.A.11 2001) (citing Bowers in upholding Alabama's prohibition on the sale of sex toys on the ground 
that “[t]he crafting and safeguarding of public morality ... indisputably is a legitimate government 
interest under rational basis scrutiny”); Milner v. Apfel, 148 F.3d 812, 814 (C.A.7 1998) (citing Bowers for 
the proposition that “[l]egislatures are permitted to legislate with regard to morality ... rather than 
confined to preventing demonstrable harms”); Holmes v. California Army National Guard, 124 F.3d 
1126, 1136 (C.A.9 1997) (relying on Bowers in upholding the federal statute and regulations banning 
from military service those who engage in homosexual conduct); Owens v. State, 352 Md. 663, 683, 724 
A.2d 43, 53 (1999) (relying on Bowers in holding that “a person has no constitutional right to engage in 
sexual intercourse, at least outside of marriage”); Sherman v. Henry, 928 S.W.2d 464, 469-473 
(Tex.1996) (relying on Bowers in rejecting a claimed constitutional right to commit adultery). We 
ourselves relied extensively on Bowers when we concluded, in Barnes v. Glen Theatre, Inc., 501 U.S. 560, 
569, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991), that Indiana's public indecency statute furthered “a 
substantial government interest in protecting order and morality,” ibid. (plurality opinion); see also id., 
at 575, 111 S.Ct. 2456 (SCALIA, J., concurring in judgment). State laws against bigamy, same-sex 
marriage, adult incest, prostitution, masturbation, adultery, fornication, bestiality, and obscenity are 
likewise sustainable only in light of Bowers' validation of laws based on moral choices. Every single one 
of these laws is called into question by today's decision; the Court makes no effort to cabin the scope of 
its decision to exclude them from its holding. See ante, at 2480 (noting “an emerging awareness that 
liberty gives substantial protection to adult persons in deciding how to conduct their private lives in 
matters pertaining to sex” (emphasis added)). The impossibility of distinguishing homosexuality from 
other traditional “morals” offenses is precisely why Bowers rejected the rational-basis challenge. “The 
law,” it said, “is constantly based on notions of morality, and if all laws representing essentially moral 
choices are to be invalidated under the Due Process Clause, the courts will be very busy indeed.” 478 
U.S., at 196, 106 S.Ct. 2841. FN2 
 

FN2. While the Court does not overrule Bowers ' holding that homosexual sodomy is not a 
“fundamental right,” it is worth noting that the “societal reliance” upon that aspect of the 
decision has been substantial as well. See 10 U.S.C. § 654(b)(1) (“A member of the armed forces 
shall be separated from the armed forces ... if ... the member has engaged in ... a homosexual 
act or acts”); Marcum v. McWhorter, 308 F.3d 635, 640-642 (C.A.6  2002) (relying on 
Bowers in rejecting a claimed fundamental right to commit adultery); Mullins v. Oregon, 57 F.3d 
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789, 793-794 (C.A.9 1995) (relying on Bowers in rejecting a grandparent's claimed “fundamental 
liberty interes[t]” in the adoption of her grandchildren); Doe v. Wigginton, 21 F.3d 733, 739-740 
(C.A.6 1994) (relying on  Bowers in rejecting a prisoner's claimed “fundamental right” to on-
demand HIV testing);  Schowengerdt v. United States, 944 F.2d 483, 490 (C.A.9 1991) (relying 
on Bowers in upholding a bisexual's discharge from the armed services); Charles v. Baesler, 910 
F.2d  1349, 1353 (C.A.6 1990) (relying on Bowers in rejecting fire department captain's 
claimed “fundamental” interest in a promotion); Henne v. Wright, 904 F.2d 1208, 1214- 1215 
(C.A.8 1990) (relying on Bowers in rejecting a claim that state law restricting surnames that 
could be given to children at birth implicates a “fundamental right”); Walls v. Petersburg, 895 
F.2d 188, 193 (C.A.4 1990) (relying on Bowers in rejecting substantive-due-process challenge to 
a police department questionnaire that asked prospective employees about homosexual 
activity); High Tech Gays v. Defense Industrial Security Clearance Office, 895 F.2d 563, 570-571 
(C.A.9 1990) (relying on Bowers ' holding that homosexual activity is not a fundamental right in 
rejecting-on the basis of the rational-basis standard-an equal-protection challenge to the 
Defense Department's  policy of conducting expanded investigations into backgrounds of gay 
and lesbian applicants for secret and top-secret security clearances). 

 
What a massive disruption of the current social order, therefore, the overruling of Bowers entails. Not 
so the overruling of Roe, which would simply have restored the regime that existed for centuries before 
1973, in which the permissibility of, and restrictions upon, abortion were determined legislatively State 
by State. Casey, however, chose to base its stare decisis determination on a different “sort” of reliance. 
“[P]eople,” it said, “have organized intimate relationships and made choices that define their views of 
themselves and their places in society, in reliance on the availability of abortion in the event that 
contraception should fail.” 505 U.S., at 856, 112 S.Ct. 2791. This falsely assumes that the consequence of 
overruling Roe would have been to make abortion unlawful. It would not; it would merely have 
permitted the States to do so. Many States would unquestionably have declined to prohibit abortion, 
and others would not have prohibited it within six months (after which the most significant reliance 
interests would have expired). Even for persons in States other than these, the choice would not have 
been between abortion and childbirth, but between abortion nearby and abortion in a neighboring 
State. 
 
To tell the truth, it does not surprise me, and should surprise no one, that the Court has chosen today to 
revise the standards of stare decisis set forth in Casey. It has thereby exposed Casey' s extraordinary 
deference to precedent for the result-oriented expedient that it is. 
 

*   *   *   * 
 
Justice THOMAS, dissenting. 
 
[Opinion omitted.] 
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Selections from 
 

130 S.Ct. 876 (2010) 
 

CITIZENS UNITED, Appellant, 
v. 

FEDERAL ELECTION COMMISSION. 

Chief Justice ROBERTS, with whom Justice ALITO joins, concurring. 

The Government urges us in this case to uphold a direct prohibition on political speech. It asks 
us to embrace a theory of the First Amendment that would allow censorship not only of television and 
radio broadcasts, but of pamphlets, posters, the Internet, and virtually any other medium that 
corporations and unions might find useful in expressing their views on matters of public concern. Its 
theory, if accepted, would empower the Government to prohibit newspapers from running editorials or 
opinion pieces supporting or opposing candidates for office, so long as the newspapers were owned by 
corporations-as the major ones are. First Amendment rights could be confined to individuals, subverting 
the vibrant public discourse that is at the foundation of our democracy. 

The Court properly rejects that theory, and I join its opinion in full. The First Amendment 
protects more than just the individual on a soapbox and the lonely pamphleteer. I write separately to 
address the important principles of judicial restraint and stare decisis implicated in this case. 

I 

Judging the constitutionality of an Act of Congress is “the gravest and most delicate duty that 
this Court is called upon to *918 perform.” Blodgett v. Holden, 275 U.S. 142, 147-148, 48 S.Ct. 105, 72 
L.Ed. 206 (1927) (Holmes, J., concurring). Because the stakes are so high, our standard practice is to 
refrain from addressing constitutional questions except when necessary to rule on particular claims 
before us. See Ashwander v. TVA, 297 U.S. 288, 346-348, 56 S.Ct. 466, 80 L.Ed. 688 (1936) (Brandeis, J., 
concurring). This policy underlies both our willingness to construe ambiguous statutes to avoid 
constitutional problems and our practice “ ‘never to formulate a rule of constitutional law broader than 
is required by the precise facts to which it is to be applied.’ ” United States v. Raines, 362 U.S. 17, 21, 80 
S.Ct. 519, 4 L.Ed.2d 524 (1960) (quoting Liverpool, New York & Philadelphia S.S. Co. v. Commissioners of 
Emigration, 113 U.S. 33, 39, 5 S.Ct. 352, 28 L.Ed. 899 (1885)). 

The majority and dissent are united in expressing allegiance to these principles. Ante, at 892; 
post, at 936 - 937 (STEVENS, J., concurring in part and dissenting in part). But I cannot agree with my 
dissenting colleagues on how these principles apply in this case. 

The majority's step-by-step analysis accords with our standard practice of avoiding broad 
constitutional questions except when necessary to decide the case before us. The majority begins by 
addressing-and quite properly rejecting-Citizens United's statutory claim that 2 U.S.C. § 441b does not 
actually cover its production and distribution of Hillary: The Movie (hereinafter Hillary). If there were a 
valid basis for deciding this statutory claim in Citizens United's favor (and thereby avoiding constitutional 
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adjudication), it would be proper to do so. Indeed, that is precisely the approach the Court took just last 
Term in Northwest Austin Municipal Util. Dist. No. One v. Holder, 557 U.S. ----, 129 S.Ct. 2504, 174 
L.Ed.2d 140 (2009), when eight Members of the Court agreed to decide the case on statutory grounds 
instead of reaching the appellant's broader argument that the Voting Rights Act is unconstitutional. 

It is only because the majority rejects Citizens United's statutory claim that it proceeds to 
consider the group's various constitutional arguments, beginning with its narrowest claim (that Hillary is 
not the functional equivalent of express advocacy) and proceeding to its broadest claim (that Austin v. 
Michigan Chamber of Commerce, 494 U.S. 652, 110 S.Ct. 1391, 108 L.Ed.2d 652 (1990) should be 
overruled). This is the same order of operations followed by the controlling opinion in Federal Election 
Comm'n v. Wisconsin Right to Life, Inc., 551 U.S. 449, 127 S.Ct. 2652, 168 L.Ed.2d 329 (2007) ( WRTL ). 
There the appellant was able to prevail on its narrowest constitutional argument because its broadcast 
ads did not qualify as the functional equivalent of express advocacy; there was thus no need to go on to 
address the broader claim that McConnell v. Federal Election Comm'n, 540 U.S. 93, 124 S.Ct. 619, 157 
L.Ed.2d 491 (2003), should be overruled. WRTL, 551 U.S., at 482, 127 S.Ct. 2652; id., at 482-483, 127 
S.Ct. 2652 (ALITO, J., concurring). This case is different-not, as the dissent suggests, because the 
approach taken in WRTL has been deemed a “failure,” post, at 935, but because, in the absence of any 
valid narrower ground of decision, there is no way to avoid Citizens United's broader constitutional 
argument. 

The dissent advocates an approach to addressing Citizens United's claims that I find quite 
perplexing. It presumably agrees with the majority that Citizens United's narrower statutory and 
constitutional arguments lack merit-otherwise its conclusion that the group should lose this case would 
make no sense. Despite agreeing*919 that these narrower arguments fail, however, the dissent argues 
that the majority should nonetheless latch on to one of them in order to avoid reaching the broader 
constitutional question of whether Austin remains good law. It even suggests that the Court's failure to 
adopt one of these concededly meritless arguments is a sign that the majority is not “serious about 
judicial restraint.” Post, at 938. 

This approach is based on a false premise: that our practice of avoiding unnecessary (and 
unnecessarily broad) constitutional holdings somehow trumps our obligation faithfully to interpret the 
law. It should go without saying, however, that we cannot embrace a narrow ground of decision simply 
because it is narrow; it must also be right. Thus while it is true that “[i]f it is not necessary to decide 
more, it is necessary not to decide more,” post, at 937 (internal quotation marks omitted), sometimes it 
is necessary to decide more. There is a difference between judicial restraint and judicial abdication. 
When constitutional questions are “indispensably necessary” to resolving the case at hand, “the court 
must meet and decide them.” Ex parte Randolph, 20 F. Cas. 242, 254 (No. 11, 558) (CC Va. 1833) 
(Marshall, C.J.). 

Because it is necessary to reach Citizens United's broader argument that Austin should be 
overruled, the debate over whether to consider this claim on an as-applied or facial basis strikes me as 
largely beside the point. Citizens United has standing-it is being injured by the Government's 
enforcement of the Act. Citizens United has a constitutional claim-the Act violates the First Amendment, 
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because it prohibits political speech. The Government has a defense-the Act may be enforced, 
consistent with the First Amendment, against corporations. Whether the claim or the defense prevails is 
the question before us. 

Given the nature of that claim and defense, it makes no difference of any substance whether 
this case is resolved by invalidating the statute on its face or only as applied to Citizens United. Even if 
considered in as-applied terms, a holding in this case that the Act may not be applied to Citizens United-
because corporations as well as individuals enjoy the pertinent First Amendment rights-would mean 
that any other corporation raising the same challenge would also win. Likewise, a conclusion that the 
Act may be applied to Citizens United-because it is constitutional to prohibit corporate political speech-
would similarly govern future cases. Regardless whether we label Citizens United's claim a “facial” or 
“as-applied” challenge, the consequences of the Court's decision are the same.FN1 

FN1. The dissent suggests that I am “much too quick” to reach this conclusion because I “ignore” 
Citizens United's narrower arguments. Post, at 936, n. 12. But in fact I do not ignore those 
arguments; on the contrary, I (and my colleagues in the majority) appropriately consider and 
reject them on their merits, before addressing Citizens United's broader claims. Supra, at 918 - 
919; ante, at 888 - 892. 

II 

The text and purpose of the First Amendment point in the same direction: Congress may not 
prohibit political speech, even if the speaker is a corporation or union. What makes this case difficult is 
the need to confront our prior decision in Austin. 

This is the first case in which we have been asked to overrule Austin, and thus it is also the first 
in which we have had reason to consider how much weight to give stare decisis in assessing its 
continued validity. The dissent erroneously declares *920 that the Court “reaffirmed” Austin's holding in 
subsequent cases-namely, Federal Election Comm'n v. Beaumont, 539 U.S. 146, 123 S.Ct. 2200, 156 
L.Ed.2d 179 (2003); McConnell ; and WRTL. Post, at 956 - 957. Not so. Not a single party in any of those 
cases asked us to overrule Austin, and as the dissent points out, post, at 931 - 932, the Court generally 
does not consider constitutional arguments that have not properly been raised. Austin's validity was 
therefore not directly at issue in the cases the dissent cites. The Court's unwillingness to overturn Austin 
in those cases cannot be understood as a reaffirmation of that decision. 

A 

Fidelity to precedent-the policy of stare decisis-is vital to the proper exercise of the judicial 
function. “ Stare decisis is the preferred course because it promotes the evenhanded, predictable, and 
consistent development of legal principles, fosters reliance on judicial decisions, and contributes to the 
actual and perceived integrity of the judicial process.” Payne v. Tennessee, 501 U.S. 808, 827, 111 S.Ct. 
2597, 115 L.Ed.2d 720 (1991). For these reasons, we have long recognized that departures from 
precedent are inappropriate in the absence of a “special justification.” Arizona v. Rumsey, 467 U.S. 203, 
212, 104 S.Ct. 2305, 81 L.Ed.2d 164 (1984). 
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At the same time, stare decisis is neither an “inexorable command,” Lawrence v. Texas, 539 U.S. 
558, 577, 123 S.Ct. 2472, 156 L.Ed.2d 508 (2003), nor “a mechanical formula of adherence to the latest 
decision,” Helvering v. Hallock, 309 U.S. 106, 119, 60 S.Ct. 444, 84 L.Ed. 604 (1940), especially in 
constitutional cases, see United States v. Scott, 437 U.S. 82, 101, 98 S.Ct. 2187, 57 L.Ed.2d 65 (1978). If it 
were, segregation would be legal, minimum wage laws would be unconstitutional, and the Government 
could wiretap ordinary criminal suspects without first obtaining warrants. See Plessy v. Ferguson, 163 
U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256 (1896), overruled by Brown v. Board of Education, 347 U.S. 483, 74 
S.Ct. 686, 98 L.Ed. 873 (1954); Adkins v. Children's Hospital of D. C., 261 U.S. 525, 43 S.Ct. 394, 67 L.Ed. 
785 (1923), overruled by West Coast Hotel Co. v. Parrish, 300 U.S. 379, 57 S.Ct. 578, 81 L.Ed. 703 (1937); 
Olmstead v. United States, 277 U.S. 438, 48 S.Ct. 564, 72 L.Ed. 944 (1928), overruled by Katz v. United 
States, 389 U.S. 347, 88 S.Ct. 507, 19 L.Ed.2d 576 (1967). As the dissent properly notes, none of us has 
viewed stare decisis in such absolute terms. Post, at 938 - 939; see also, e.g., Randall v. Sorrell, 548 U.S. 
230, 274-281, 126 S.Ct. 2479, 165 L.Ed.2d 482 (2006) (STEVENS, J., dissenting) (urging the Court to 
overrule its invalidation of limits on independent expenditures on political speech in Buckley v. Valeo, 
424 U.S. 1, 96 S.Ct. 612, 46 L.Ed.2d 659 (1976) ( per curiam )). 

Stare decisis is instead a “principle of policy.” Helvering, supra, at 119, 60 S.Ct. 444. When 
considering whether to reexamine a prior erroneous holding, we must balance the importance of having 
constitutional questions decided against the importance of having them decided right. As Justice 
Jackson explained, this requires a “sober appraisal of the disadvantages of the innovation as well as 
those of the questioned case, a weighing of practical effects of one against the other.” Jackson, 
Decisional Law and Stare Decisis, 30 A.B.A.J. 334 (1944). 

In conducting this balancing, we must keep in mind that stare decisis is not an end in itself. It is 
instead “the means by which we ensure that the law will not merely change erratically, but will develop 
in a principled and intelligible fashion.” *921 Vasquez v. Hillery, 474 U.S. 254, 265, 106 S.Ct. 617, 88 
L.Ed.2d 598 (1986). Its greatest purpose is to serve a constitutional ideal-the rule of law. It follows that 
in the unusual circumstance when fidelity to any particular precedent does more to damage this 
constitutional ideal than to advance it, we must be more willing to depart from that precedent. 

Thus, for example, if the precedent under consideration itself departed from the Court's 
jurisprudence, returning to the “ ‘intrinsically sounder’ doctrine established in prior cases” may “better 
serv[e] the values of stare decisis than would following [the] more recently decided case inconsistent 
with the decisions that came before it.” Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 231, 115 S.Ct. 
2097, 132 L.Ed.2d 158 (1995); see also Helvering, supra, at 119, 60 S.Ct. 444; Randall, supra, at 274, 126 
S.Ct. 2479 (STEVENS, J., dissenting). Abrogating the errant precedent, rather than reaffirming or 
extending it, might better preserve the law's coherence and curtail the precedent's disruptive effects. 

Likewise, if adherence to a precedent actually impedes the stable and orderly adjudication of 
future cases, its stare decisis effect is also diminished. This can happen in a number of circumstances, 
such as when the precedent's validity is so hotly contested that it cannot reliably function as a basis for 
decision in future cases, when its rationale threatens to upend our settled jurisprudence in related areas 
of law, and when the precedent's underlying reasoning has become so discredited that the Court cannot 
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keep the precedent alive without jury-rigging new and different justifications to shore up the original 
mistake. See, e.g., Pearson v. Callahan, 555 U.S. ----, ----, 129 S.Ct. 808, 817, 172 L.Ed.2d 565 (2009); 
Montejo v. Louisiana, 556 U.S. ----, ----, 129 S.Ct. 2079, 2088-2089, 173 L.Ed.2d 955 (2009) ( stare decisis 
does not control when adherence to the prior decision requires “fundamentally revising its theoretical 
basis”). 

B 

These considerations weigh against retaining our decision in Austin. First, as the majority 
explains, that decision was an “aberration” insofar as it departed from the robust protections we had 
granted political speech in our earlier cases. Ante, at 907; see also Buckley, supra; First Nat. Bank of 
Boston v. Bellotti, 435 U.S. 765, 98 S.Ct. 1407, 55 L.Ed.2d 707 (1978). Austin undermined the careful line 
that Buckley drew to distinguish limits on contributions to candidates from limits on independent 
expenditures on speech. Buckley rejected the asserted government interest in regulating independent 
expenditures, concluding that “restrict[ing] the speech of some elements of our society in order to 
enhance the relative voice of others is wholly foreign to the First Amendment.” 424 U.S., at 48-49, 96 
S.Ct. 612; see also Bellotti, supra, at 790-791, 98 S.Ct. 1407; Citizens Against Rent Control/Coalition for 
Fair Housing v. Berkeley, 454 U.S. 290, 295, 102 S.Ct. 434, 70 L.Ed.2d 492 (1981). Austin, however, 
allowed the Government to prohibit these same expenditures out of concern for “the corrosive and 
distorting effects of immense aggregations of wealth” in the marketplace of ideas. 494 U.S., at 660, 110 
S.Ct. 1391. Austin's reasoning was-and remains-inconsistent with Buckley's explicit repudiation of any 
government interest in “equalizing the relative ability of individuals and groups to influence the 
outcome of elections.” 424 U.S., at 48-49, 96 S.Ct. 612. 

Austin was also inconsistent with Bellotti's clear rejection of the idea that “speech that 
otherwise would be within the protection of the First Amendment loses that *922 protection simply 
because its source is a corporation.” 435 U.S., at 784, 98 S.Ct. 1407. The dissent correctly points out that 
Bellotti involved a referendum rather than a candidate election, and that Bellotti itself noted this factual 
distinction, id., at 788, n. 26, 98 S.Ct. 1407; post, at 958. But this distinction does not explain why 
corporations may be subject to prohibitions on speech in candidate elections when individuals may not. 

Second, the validity of Austin's rationale-itself adopted over two “spirited dissents,” Payne, 501 
U.S., at 829, 111 S.Ct. 2597-has proved to be the consistent subject of dispute among Members of this 
Court ever since. See, e.g., WRTL, 551 U.S., at 483, 127 S.Ct. 2652 (SCALIA, J., joined by KENNEDY and 
THOMAS, JJ., concurring in part and concurring in judgment); McConnell, 540 U.S., at 247, 264, 286, 124 
S.Ct. 619 (opinions of SCALIA, THOMAS, and KENNEDY, JJ.); Beaumont, 539 U.S., at 163, 164, 123 S.Ct. 
2200 (opinions of KENNEDY and THOMAS, JJ.). The simple fact that one of our decisions remains 
controversial is, of course, insufficient to justify overruling it. But it does undermine the precedent's 
ability to contribute to the stable and orderly development of the law. In such circumstances, it is 
entirely appropriate for the Court-which in this case is squarely asked to reconsider Austin 's validity for 
the first time-to address the matter with a greater willingness to consider new approaches capable of 
restoring our doctrine to sounder footing. 
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Third, the Austin decision is uniquely destabilizing because it threatens to subvert our Court's 
decisions even outside the particular context of corporate express advocacy. The First Amendment 
theory underlying Austin's holding is extraordinarily broad. Austin's logic would authorize government 
prohibition of political speech by a category of speakers in the name of equality-a point that most 
scholars acknowledge (and many celebrate), but that the dissent denies. Compare, e.g., Garrett, New 
Voices in Politics: Justice Marshall's Jurisprudence on Law and Politics, 52 Howard L.J. 655, 669 (2009) ( 
Austin “has been understood by most commentators to be an opinion driven by equality considerations, 
albeit disguised in the language of ‘political corruption’ ”) with post, at 970 ( Austin's rationale “is 
manifestly not just an ‘equalizing’ ideal in disguise”).FN2 

FN2. See also, e.g., R. Hasen, The Supreme Court and Election Law: Judging Equality from Baker 
v. Carr to Bush v. Gore 114 (2003) (“ Austin represents the first and only case [before McConnell 
] in which a majority of the Court accepted, in deed if not in word, the equality rationale as a 
permissible state interest”); Strauss, Corruption, Equality, and Campaign Finance Reform, 94 
Colum. L.Rev. 1369, 1369, and n. 1 (1994) (noting that Austin's rationale was based on 
equalizing political speech); Ashdown, Controlling Campaign Spending and the “New 
Corruption”: Waiting for the Court, 44 Vand. L.Rev. 767, 781 (1991); Eule, Promoting Speaker 
Diversity: Austin and Metro Broadcasting, 1990 S.Ct. Rev. 105, 108-111. 

It should not be surprising, then, that Members of the Court have relied on Austin's expansive 
logic to justify greater incursions on the First Amendment, even outside the original context of corporate 
advocacy on behalf of candidates running for office. See, e.g., Davis v. Federal Election Comm'n, 554 U.S. 
----, ----, 128 S.Ct. 2759, 2780, 171 L.Ed.2d 737 (2008) (STEVENS, J., concurring in part and dissenting in 
part) (relying on Austin and other cases to justify restrictions on campaign spending by individual 
candidates, explaining that “there is no reason that their logic-specifically, their concerns about the 
corrosive and distorting effects of wealth on our political process-is not *923 equally applicable in the 
context of individual wealth”); McConnell, supra, at 203-209, 124 S.Ct. 619 (extending Austin beyond its 
original context to cover not only the “functional equivalent” of express advocacy by corporations, but 
also electioneering speech conducted by labor unions). The dissent in this case succumbs to the same 
temptation, suggesting that Austin justifies prohibiting corporate speech because such speech might 
unduly influence “the market for legislation.” Post, at 975. The dissent reads Austin to permit 
restrictions on corporate speech based on nothing more than the fact that the corporate form may help 
individuals coordinate and present their views more effectively. Post, at 975. A speaker's ability to 
persuade, however, provides no basis for government regulation of free and open public debate on 
what the laws should be. 

If taken seriously, Austin's logic would apply most directly to newspapers and other media 
corporations. They have a more profound impact on public discourse than most other speakers. These 
corporate entities are, for the time being, not subject to § 441b's otherwise generally applicable 
prohibitions on corporate political speech. But this is simply a matter of legislative grace. The fact that 
the law currently grants a favored position to media corporations is no reason to overlook the danger 
inherent in accepting a theory that would allow government restrictions on their political speech. See 
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generally McConnell, supra, at 283-286, 124 S.Ct. 619 (THOMAS, J., concurring in part, concurring in 
judgment in part, and dissenting in part). 

These readings of Austin do no more than carry that decision's reasoning to its logical endpoint. 
In doing so, they highlight the threat Austin poses to First Amendment rights generally, even outside its 
specific factual context of corporate express advocacy. Because Austin is so difficult to confine to its 
facts-and because its logic threatens to undermine our First Amendment jurisprudence and the nature 
of public discourse more broadly-the costs of giving it stare decisis effect are unusually high. 

Finally and most importantly, the Government's own effort to defend Austin-or, more 
accurately, to defend something that is not quite Austin-underscores its weakness as a precedent of the 
Court. The Government concedes that Austin “is not the most lucid opinion,” yet asks us to reaffirm its 
holding. Tr. of Oral Arg. 62 (Sept. 9, 2009). But while invoking stare decisis to support this position, the 
Government never once even mentions the compelling interest that Austin relied upon in the first place: 
the need to diminish “the corrosive and distorting effects of immense aggregations of wealth that are 
accumulated with the help of the corporate form and that have little or no correlation to the public's 
support for the corporation's political ideas.” 494 U.S., at 660, 110 S.Ct. 1391. 

Instead of endorsing Austin on its own terms, the Government urges us to reaffirm Austin's 
specific holding on the basis of two new and potentially expansive interests-the need to prevent actual 
or apparent quid pro quo corruption, and the need to protect corporate shareholders. See Supp. Brief 
for Appellee 8-10, 12-13. Those interests may or may not support the result in Austin, but they were 
plainly not part of the reasoning on which Austin relied. 

To its credit, the Government forthrightly concedes that Austin did not embrace either of the 
new rationales it now urges upon us. See, e.g., Supp. Brief for Appellee 11 (“The Court did not decide in 
Austin ... whether the compelling interest in preventing actual or apparent corruption provides a 
constitutionally sufficient justification*924 for prohibiting the use of corporate treasury funds for 
independent electioneering”); Tr. of Oral Arg. 45 (Sept. 9, 2009) (“ Austin did not articulate what we 
believe to be the strongest compelling interest”); id., at 61 (“[The Court:] I take it we have never 
accepted your shareholder protection interest. This is a new argument. [The Government:] I think that 
that's fair”); id., at 64 (“[The Court:] In other words, you are asking us to uphold Austin on the basis of 
two arguments, two principles, two compelling interests we have never accepted in [the context of 
limits on political expenditures]. [The Government:] [I]n this particular context, fair enough”). 

To be clear: The Court in Austin nowhere relied upon the only arguments the Government now 
raises to support that decision. In fact, the only opinion in Austin endorsing the Government's argument 
based on the threat of quid pro quo corruption was Justice STEVENS's concurrence. 494 U.S., at 678, 110 
S.Ct. 1391. The Court itself did not do so, despite the fact that the concurrence highlighted the 
argument. Moreover, the Court's only discussion of shareholder protection in Austin appeared in a 
section of the opinion that sought merely to distinguish Austin's facts from those of Federal Election 
Comm'n v. Massachusetts Citizens for Life, Inc., 479 U.S. 238, 107 S.Ct. 616, 93 L.Ed.2d 539 (1986). 
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Austin, supra, at 663, 110 S.Ct. 1391. Nowhere did Austin suggest that the goal of protecting 
shareholders is itself a compelling interest authorizing restrictions on First Amendment rights. 

To the extent that the Government's case for reaffirming Austin depends on radically 
reconceptualizing its reasoning, that argument is at odds with itself. Stare decisis is a doctrine of 
preservation, not transformation. It counsels deference to past mistakes, but provides no justification 
for making new ones. There is therefore no basis for the Court to give precedential sway to reasoning 
that it has never accepted, simply because that reasoning happens to support a conclusion reached on 
different grounds that have since been abandoned or discredited. 

Doing so would undermine the rule-of-law values that justify stare decisis in the first place. It 
would effectively license the Court to invent and adopt new principles of constitutional law solely for the 
purpose of rationalizing its past errors, without a proper analysis of whether those principles have merit 
on their own. This approach would allow the Court's past missteps to spawn future mistakes, 
undercutting the very rule-of-law values that stare decisis is designed to protect. 

None of this is to say that the Government is barred from making new arguments to support the 
outcome in Austin. On the contrary, it is free to do so. And of course the Court is free to accept them. 
But the Government's new arguments must stand or fall on their own; they are not entitled to receive 
the special deference we accord to precedent. They are, as grounds to support Austin, literally 
unprecedented. Moreover, to the extent the Government relies on new arguments-and declines to 
defend Austin on its own terms-we may reasonably infer that it lacks confidence in that decision's 
original justification. 

Because continued adherence to Austin threatens to subvert the “principled and intelligible” 
development of our First Amendment jurisprudence, Vasquez, 474 U.S., at 265, 106 S.Ct. 617, I support 
the Court's determination to overrule that decision. 

* * * 

We have had two rounds of briefing in this case, two oral arguments, and 54 amicus*925 briefs 
to help us carry out our obligation to decide the necessary constitutional questions according to law. We 
have also had the benefit of a comprehensive dissent that has helped ensure that the Court has 
considered all the relevant issues. This careful consideration convinces me that Congress violates the 
First Amendment when it decrees that some speakers may not engage in political speech at election 
time, when it matters most. 

 

 
 
 

https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1990055292&fn=_top&sv=Split&tc=-1&pbc=A2B6FFA3&ordoc=2021175488&findtype=Y&db=708&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208�
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1990055292&fn=_top&sv=Split&tc=-1&pbc=A2B6FFA3&ordoc=2021175488&findtype=Y&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208�
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1990055292&fn=_top&sv=Split&tc=-1&pbc=A2B6FFA3&ordoc=2021175488&findtype=Y&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208�
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1990055292&fn=_top&sv=Split&tc=-1&pbc=A2B6FFA3&ordoc=2021175488&findtype=Y&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208�
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1990055292&fn=_top&sv=Split&tc=-1&pbc=A2B6FFA3&ordoc=2021175488&findtype=Y&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208�
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1990055292&fn=_top&sv=Split&tc=-1&pbc=A2B6FFA3&ordoc=2021175488&findtype=Y&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208�
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1990055292&fn=_top&sv=Split&tc=-1&pbc=A2B6FFA3&ordoc=2021175488&findtype=Y&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208�
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.10&serialnum=1986102145&fn=_top&sv=Split&tc=-1&pbc=A2B6FFA3&ordoc=2021175488&findtype=Y&db=708&vr=2.0&rp=%2ffind%2fdefault.wl&mt=208�


1 
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Rule 1.  Scope and Purpose 



2 
 

These rules govern the procedure in all civil actions and proceedings in the United States district courts, 
except as stated in Rule 81. They should be construed and administered to secure the just, speedy, and 
inexpensive determination of every action and proceeding 

Rule 3.  Commencing an Action 

A civil action is commenced by filing a complaint with the court. 

Rule 4.  Summons 

(a) CONTENTS; AMENDMENTS. 

(1) Contents. A summons must: 

(A) name the court and the parties; 
(B) be directed to the defendant; 
(C) state the name and address of the plaintiff's attorney or—if unrepresented—of the plaintiff; 
(D) state the time within which the defendant must appear and defend; 
(E) notify the defendant that a failure to appear and defend will result in a default judgment 
against the defendant for the relief demanded in the complaint; 
(F) be signed by the clerk; and 
(G) bear the court's seal. 

(2) Amendments. The court may permit a summons to be amended. 

(b) ISSUANCE. On or after filing the complaint, the plaintiff may present a summons to the clerk for 
signature and seal. If the summons is properly completed, the clerk must sign, seal, and issue it to the 
plaintiff for service on the defendant. A summons—or a copy of a summons that is addressed to 
multiple defendants—must be issued for each defendant to be served. 

(c) SERVICE. 

(1) In General. A summons must be served with a copy of the complaint. The plaintiff is responsible 
for having the summons and complaint served within the time allowed by Rule 4(m) and must furnish 
the necessary copies to the person who makes service. 

(2) By Whom. Any person who is at least 18 years old and not a party may serve a summons and 
complaint. 

(3) By a Marshal or Someone Specially Appointed. At the plaintiff's request, the court may order 
that service be made by a United States marshal or deputy marshal or by a person specially appointed 
by the court. The court must so order if the plaintiff is authorized to proceed in forma pauperis under 
28 U.S.C. §1915 or as a seaman under 28 U.S.C. §1916. 

*  *  *  * 

http://www.law.cornell.edu/rules/frcp/rule_81�
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http://www.law.cornell.edu/jureeka/index.php?doc=U.S.C.&title=28&sec=1916&sec2=undefined&year=undefined�


3 
 

 (e) SERVING AN INDIVIDUAL WITHIN A JUDICIAL DISTRICT OF THE UNITED STATES. Unless federal law provides 
otherwise, an individual—other than a minor, an incompetent person, or a person whose waiver has 
been filed—may be served in a judicial district of the United States by: 

(1) following state law for serving a summons in an action brought in courts of general jurisdiction 
in the state where the district court is located or where service is made; or 

(2) doing any of the following: 

(A) delivering a copy of the summons and of the complaint to the individual personally; 
(B) leaving a copy of each at the individual's dwelling or usual place of abode with someone of 
suitable age and discretion who resides there; or 
(C) delivering a copy of each to an agent authorized by appointment or by law to receive service 
of process. 

(f) SERVING AN INDIVIDUAL IN A FOREIGN COUNTRY. Unless federal law provides otherwise, an individual—
other than a minor, an incompetent person, or a person whose waiver has been filed—may be served at 
a place not within any judicial district of the United States: 

(1) by any internationally agreed means of service that is reasonably calculated to give notice, such 
as those authorized by the Hague Convention on the Service Abroad of Judicial and Extrajudicial 
Documents; 

(2) if there is no internationally agreed means, or if an international agreement allows but does not 
specify other means, by a method that is reasonably calculated to give notice: 

(A) as prescribed by the foreign country's law for service in that country in an action in its courts 
of general jurisdiction; 
(B) as the foreign authority directs in response to a letter rogatory or letter of request; or 
(C) unless prohibited by the foreign country's law, by: 

(i) delivering a copy of the summons and of the complaint to the individual personally; 
or 

(ii) using any form of mail that the clerk addresses and sends to the individual and that 
requires a signed receipt; or 
(3) by other means not prohibited by international agreement, as the court orders. 

(g) SERVING A MINOR OR AN INCOMPETENT PERSON. A minor or an incompetent person in a judicial district of 
the United States must be served by following state law for serving a summons or like process on such a 
defendant in an action brought in the courts of general jurisdiction of the state where service is made. A 
minor or an incompetent person who is not within any judicial district of the United States must be 
served in the manner prescribed by Rule 4(f)(2)(A), (f)(2)(B), or (f)(3). 

(h) SERVING A CORPORATION, PARTNERSHIP, OR ASSOCIATION. Unless federal law provides otherwise or the 
defendant's waiver has been filed, a domestic or foreign corporation, or a partnership or other 
unincorporated association that is subject to suit under a common name, must be served: 

(1) in a judicial district of the United States: 

http://www.law.cornell.edu/rules/frcp/rule_4#rule_4_f_2_A�
http://www.law.cornell.edu/rules/frcp/rule_4#rule_4_f_2_B�
http://www.law.cornell.edu/rules/frcp/rule_4#rule_4_f_3�
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(A) in the manner prescribed by Rule 4(e)(1) for serving an individual; or 

(B) by delivering a copy of the summons and of the complaint to an officer, a managing or 
general agent, or any other agent authorized by appointment or by law to receive service of 
process and—if the agent is one authorized by statute and the statute so requires—by also mailing 
a copy of each to the defendant; or 

(2) at a place not within any judicial district of the United States, in any manner prescribed by Rule 
4(f) for serving an individual, except personal delivery under (f)(2)(C)(i). 

(i) SERVING THE UNITED STATES AND ITS AGENCIES, CORPORATIONS, OFFICERS, OR EMPLOYEES. 

(1) United States. To serve the United States, a party must: 

(A)(i) deliver a copy of the summons and of the complaint to the United States attorney for the 
district where the action is brought—or to an assistant United States attorney or clerical 
employee whom the United States attorney designates in a writing filed with the court clerk—or 
(ii) send a copy of each by registered or certified mail to the civil-process clerk at the United 
States attorney's office; 
(B) send a copy of each by registered or certified mail to the Attorney General of the United 
States at Washington, D.C.; and 
(C) if the action challenges an order of a nonparty agency or officer of the United States, send a 
copy of each by registered or certified mail to the agency or officer. 

(2) Agency; Corporation; Officer or Employee Sued in an Official Capacity. To serve a United States 
agency or corporation, or a United States officer or employee sued only in an official capacity, a party 
must serve the United States and also send a copy of the summons and of the complaint by 
registered or certified mail to the agency, corporation, officer, or employee. 

(3) Officer or Employee Sued Individually. To serve a United States officer or employee sued in an 
individual capacity for an act or omission occurring in connection with duties performed on the 
United States’ behalf (whether or not the officer or employee is also sued in an official capacity), a 
party must serve the United States and also serve the officer or employee under Rule 4(e), (f), or (g). 

(4) Extending Time. The court must allow a party a reasonable time to cure its failure to: 

(A) serve a person required to be served under Rule 4(i)(2), if the party has served either the 
United States attorney or the Attorney General of the United States; or 
(B) serve the United States under Rule 4(i)(3), if the party has served the United States officer or 
employee. 

(j) SERVING A FOREIGN, STATE, OR LOCAL GOVERNMENT. 

(1) Foreign State. A foreign state or its political subdivision, agency, or instrumentality must be 
served in accordance with 28 U.S.C. §1608. 

http://www.law.cornell.edu/rules/frcp/rule_4#rule_4_e_1�
http://www.law.cornell.edu/rules/frcp/rule_4#rule_4_f�
http://www.law.cornell.edu/rules/frcp/rule_4#rule_4_f�
http://www.law.cornell.edu/rules/frcp/rule_4#rule_4_f_2_C_i�
http://www.law.cornell.edu/rules/frcp/rule_4#rule_4_e�
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(2) State or Local Government. A state, a municipal corporation, or any other state-created 
governmental organization that is subject to suit must be served by: 

(A) delivering a copy of the summons and of the complaint to its chief executive officer; or 

(B) serving a copy of each in the manner prescribed by that state's law for serving a summons or 
like process on such a defendant. 

(k) TERRITORIAL LIMITS OF EFFECTIVE SERVICE. 

(1) In General. Serving a summons or filing a waiver of service establishes personal jurisdiction over 
a defendant: 

(A) who is subject to the jurisdiction of a court of general jurisdiction in the state where the 
district court is located; 
(B) who is a party joined under Rule 14 or 19 and is served within a judicial district of the United 
States and not more than 100 miles from where the summons was issued; or 
(C) when authorized by a federal statute. 

(2) Federal Claim Outside State-Court Jurisdiction. For a claim that arises under federal law, serving 
a summons or filing a waiver of service establishes personal jurisdiction over a defendant if: 

(A) the defendant is not subject to jurisdiction in any state's courts of general jurisdiction; and 
(B) exercising jurisdiction is consistent with the United States Constitution and laws. 

(l) Proving Service. 

(1) Affidavit Required. Unless service is waived, proof of service must be made to the court. Except 
for service by a United States marshal or deputy marshal, proof must be by the server's affidavit. 

(2) Service Outside the United States. Service not within any judicial district of the United States 
must be proved as follows: 

(A) if made under Rule 4(f)(1), as provided in the applicable treaty or convention; or 
(B) if made under Rule 4(f)(2) or (f)(3), by a receipt signed by the addressee, or by other 
evidence satisfying the court that the summons and complaint were delivered to the addressee. 

(3) Validity of Service; Amending Proof. Failure to prove service does not affect the validity of 
service. The court may permit proof of service to be amended. 

(m) TIME LIMIT FOR SERVICE. If a defendant is not served within 120 days after the complaint is filed, the 
court—on motion or on its own after notice to the plaintiff—must dismiss the action without prejudice 
against that defendant or order that service be made within a specified time. But if the plaintiff shows 
good cause for the failure, the court must extend the time for service for an appropriate period. This 
subdivision (m) does not apply to service in a foreign country under Rule 4(f) or 4(j)(1). 

(n) ASSERTING JURISDICTION OVER PROPERTY OR ASSETS. 

http://www.law.cornell.edu/rules/frcp/rule_14�
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(1) Federal Law. The court may assert jurisdiction over property if authorized by a federal statute. 
Notice to claimants of the property must be given as provided in the statute or by serving a summons 
under this rule. 

(2) State Law. On a showing that personal jurisdiction over a defendant cannot be obtained in the 
district where the action is brought by reasonable efforts to serve a summons under this rule, the 
court may assert jurisdiction over the defendant's assets found in the district. Jurisdiction is acquired 
by seizing the assets under the circumstances and in the manner provided by state law in that district. 

Rule 7.  Pleadings Allowed; Form of Motions and Other Papers 

(a) PLEADINGS. Only these pleadings are allowed: 

(1) a complaint; 
(2) an answer to a complaint; 
(3) an answer to a counterclaim designated as a counterclaim; 
(4) an answer to a crossclaim; 
(5) a third-party complaint; 
(6) an answer to a third-party complaint; and 
(7) if the court orders one, a reply to an answer. 

(b) MOTIONS AND OTHER PAPERS. 

(1) In General. A request for a court order must be made by motion. The motion must: 

(A) be in writing unless made during a hearing or trial; 
(B) state with particularity the grounds for seeking the order; and 
(C) state the relief sought. 

(2) Form. The rules governing captions and other matters of form in pleadings apply to motions 
and other papers. 

Rule 8.  General Rules of Pleading 

 (a) CLAIM FOR RELIEF. A pleading that states a claim for relief must contain: 

(1) a short and plain statement of the grounds for the court's jurisdiction, unless the court 
already has jurisdiction and the claim needs no new jurisdictional support; 
(2) a short and plain statement of the claim showing that the pleader is entitled to relief; and 
(3) a demand for the relief sought, which may include relief in the alternative or different types 
of relief. 

(b) DEFENSES; ADMISSIONS AND DENIALS. 

(1) In General. In responding to a pleading, a party must: 

(A) state in short and plain terms its defenses to each claim asserted against it; and 
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(B) admit or deny the allegations asserted against it by an opposing party. 

&; (2) Denials—Responding to the Substance. A denial must fairly respond to the substance of the 
allegation. 

(3) General and Specific Denials. A party that intends in good faith to deny all the allegations of a 
pleading—including the jurisdictional grounds—may do so by a general denial. A party that does not 
intend to deny all the allegations must either specifically deny designated allegations or generally 
deny all except those specifically admitted. 

(4) Denying Part of an Allegation. A party that intends in good faith to deny only part of an 
allegation must admit the part that is true and deny the rest. 

(5) Lacking Knowledge or Information. A party that lacks knowledge or information sufficient to 
form a belief about the truth of an allegation must so state, and the statement has the effect of a 
denial. 

(6) Effect of Failing to Deny. An allegation—other than one relating to the amount of damages—is 
admitted if a responsive pleading is required and the allegation is not denied. If a responsive pleading 
is not required, an allegation is considered denied or avoided. 

(c) AFFIRMATIVE DEFENSES. 

(1) In General. In responding to a pleading, a party must affirmatively state any avoidance or 
affirmative defense, including: 

• accord and satisfaction; 
• arbitration and award; 
• assumption of risk; 
• contributory negligence; 
• duress; 
• estoppel; 
• failure of consideration; 
• fraud; 
• illegality; 
• injury by fellow servant; 
• laches; 
• license; 
• payment; 
• release; 
• res judicata; 
• statute of frauds; 
• statute of limitations; and 
• waiver. 
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(2) Mistaken Designation. If a party mistakenly designates a defense as a counterclaim, or a 
counterclaim as a defense, the court must, if justice requires, treat the pleading as though it were 
correctly designated, and may impose terms for doing so. 

(d) PLEADING TO BE CONCISE AND DIRECT; ALTERNATIVE STATEMENTS; INCONSISTENCY. 

(1) In General. Each allegation must be simple, concise, and direct. No technical form is required. 

(2) Alternative Statements of a Claim or Defense. A party may set out 2 or more statements of a 
claim or defense alternatively or hypothetically, either in a single count or defense or in separate 
ones. If a party makes alternative statements, the pleading is sufficient if any one of them is 
sufficient. 

(3) Inconsistent Claims or Defenses. A party may state as many separate claims or defenses as it 
has, regardless of consistency. 

(e) CONSTRUING PLEADINGS. Pleadings must be construed so as to do justice. 

Rule 11.  Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions 

(a) SIGNATURE. Every pleading, written motion, and other paper must be signed by at least one attorney 
of record in the attorney's name—or by a party personally if the party is unrepresented. The paper must 
state the signer's address, e-mail address, and telephone number. Unless a rule or statute specifically 
states otherwise, a pleading need not be verified or accompanied by an affidavit. The court must strike 
an unsigned paper unless the omission is promptly corrected after being called to the attorney's or 
party's attention. 

(b) REPRESENTATIONS TO THE COURT. By presenting to the court a pleading, written motion, or other paper—
whether by signing, filing, submitting, or later advocating it—an attorney or unrepresented party 
certifies that to the best of the person's knowledge, information, and belief, formed after an inquiry 
reasonable under the circumstances: 

(1) it is not being presented for any improper purpose, such as to harass, cause unnecessary 
delay, or needlessly increase the cost of litigation; 
(2) the claims, defenses, and other legal contentions are warranted by existing law or by a 
nonfrivolous argument for extending, modifying, or reversing existing law or for establishing 
new law; 
(3) the factual contentions have evidentiary support or, if specifically so identified, will likely 
have evidentiary support after a reasonable opportunity for further investigation or discovery; 
and 
(4) the denials of factual contentions are warranted on the evidence or, if specifically so 
identified, are reasonably based on belief or a lack of information. 

(c) SANCTIONS. 

(1) In General. If, after notice and a reasonable opportunity to respond, the court determines that 
Rule 11(b) has been violated, the court may impose an appropriate sanction on any attorney, law 
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firm, or party that violated the rule or is responsible for the violation. Absent exceptional 
circumstances, a law firm must be held jointly responsible for a violation committed by its partner, 
associate, or employee. 

(2) Motion for Sanctions. A motion for sanctions must be made separately from any other motion 
and must describe the specific conduct that allegedly violates Rule 11(b). The motion must be served 
under Rule 5, but it must not be filed or be presented to the court if the challenged paper, claim, 
defense, contention, or denial is withdrawn or appropriately corrected within 21 days after service or 
within another time the court sets. If warranted, the court may award to the prevailing party the 
reasonable expenses, including attorney's fees, incurred for the motion. 

(3) On the Court's Initiative. On its own, the court may order an attorney, law firm, or party to show 
cause why conduct specifically described in the order has not violated Rule 11(b). 

(4) Nature of a Sanction. A sanction imposed under this rule must be limited to what suffices to 
deter repetition of the conduct or comparable conduct by others similarly situated. The sanction may 
include nonmonetary directives; an order to pay a penalty into court; or, if imposed on motion and 
warranted for effective deterrence, an order directing payment to the movant of part or all of the 
reasonable attorney's fees and other expenses directly resulting from the violation. 

(5) Limitations on Monetary Sanctions. The court must not impose a monetary sanction: 

(A) against a represented party for violating Rule 11(b)(2); or 

(B) on its own, unless it issued the show-cause order under Rule 11(c)(3) before voluntary 
dismissal or settlement of the claims made by or against the party that is, or whose attorneys are, 
to be sanctioned. 

(6) Requirements for an Order. An order imposing a sanction must describe the sanctioned conduct 
and explain the basis for the sanction. 

(d) INAPPLICABILITY TO DISCOVERY. This rule does not apply to disclosures and discovery requests, responses, 
objections, and motions under Rules 26 through 37. 

Rule 12.  Defenses and Objections: When and How Presented; Motion for Judgment on the Pleadings; 
Consolidating Motions; Waiving Defenses; Pretrial Hearing 

(a) TIME TO SERVE A RESPONSIVE PLEADING. 

(1) In General. Unless another time is specified by this rule or a federal statute, the time for serving 
a responsive pleading is as follows: 

(A) A defendant must serve an answer: 

(i) within 21 days after being served with the summons and complaint; or 
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(ii) if it has timely waived service under Rule 4(d), within 60 days after the request for a 
waiver was sent, or within 90 days after it was sent to the defendant outside any judicial district 
of the United States. 

(B) A party must serve an answer to a counterclaim or crossclaim within 21 days after being 
served with the pleading that states the counterclaim or crossclaim. 

(C) A party must serve a reply to an answer within 21 days after being served with an order to 
reply, unless the order specifies a different time. 

*  *  *  * 

 (4) Effect of a Motion. Unless the court sets a different time, serving a motion under this rule 
alters these periods as follows: 

(A) if the court denies the motion or postpones its disposition until trial, the responsive pleading 
must be served within 14 days after notice of the court's action; or 

(B) if the court grants a motion for a more definite statement, the responsive pleading must be 
served within 14 days after the more definite statement is served. 

(b) HOW TO PRESENT DEFENSES. Every defense to a claim for relief in any pleading must be asserted in the 
responsive pleading if one is required. But a party may assert the following defenses by motion: 

(1) lack of subject-matter jurisdiction; 
(2) lack of personal jurisdiction; 
(3) improper venue; 
(4) insufficient process; 
(5) insufficient service of process; 
(6) failure to state a claim upon which relief can be granted; and 
(7) failure to join a party under Rule 19. 

A motion asserting any of these defenses must be made before pleading if a responsive pleading is 
allowed. If a pleading sets out a claim for relief that does not require a responsive pleading, an opposing 
party may assert at trial any defense to that claim. No defense or objection is waived by joining it with 
one or more other defenses or objections in a responsive pleading or in a motion. 

(c) MOTION FOR JUDGMENT ON THE PLEADINGS. After the pleadings are closed—but early enough not to delay 
trial—a party may move for judgment on the pleadings. 

(d) RESULT OF PRESENTING MATTERS OUTSIDE THE PLEADINGS. If, on a motion under Rule 12(b)(6) or 12(c), 
matters outside the pleadings are presented to and not excluded by the court, the motion must be 
treated as one for summary judgment under Rule 56. All parties must be given a reasonable opportunity 
to present all the material that is pertinent to the motion. 

(e) MOTION FOR A MORE DEFINITE STATEMENT. A party may move for a more definite statement of a pleading 
to which a responsive pleading is allowed but which is so vague or ambiguous that the party cannot 
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reasonably prepare a response. The motion must be made before filing a responsive pleading and must 
point out the defects complained of and the details desired. If the court orders a more definite 
statement and the order is not obeyed within 14 days after notice of the order or within the time the 
court sets, the court may strike the pleading or issue any other appropriate order. 

(f) MOTION TO STRIKE. The court may strike from a pleading an insufficient defense or any redundant, 
immaterial, impertinent, or scandalous matter. The court may act: 

(1) on its own; or 

(2) on motion made by a party either before responding to the pleading or, if a response is not 
allowed, within 21 days after being served with the pleading. 

(g) JOINING MOTIONS. 

(1) Right to Join. A motion under this rule may be joined with any other motion allowed by this 
rule. 

(2) Limitation on Further Motions. Except as provided in Rule 12(h)(2) or (3), a party that makes a 
motion under this rule must not make another motion under this rule raising a defense or objection 
that was available to the party but omitted from its earlier motion. 

(h) WAIVING AND PRESERVING CERTAIN DEFENSES. 

(1) When Some Are Waived. A party waives any defense listed in Rule 12(b)(2)–(5) by: 

(A) omitting it from a motion in the circumstances described in Rule 12(g)(2); or 

(B) failing to either: 

(i) make it by motion under this rule; or 

(ii) include it in a responsive pleading or in an amendment allowed by Rule 15(a)(1) as a 
matter of course. 

(2) When to Raise Others. Failure to state a claim upon which relief can be granted, to join a person 
required by Rule 19(b), or to state a legal defense to a claim may be raised: 

(A) in any pleading allowed or ordered under Rule 7(a); 

(B) by a motion under Rule 12(c); or 

(C) at trial. 

(3) Lack of Subject-Matter Jurisdiction. If the court determines at any time that it lacks subject-
matter jurisdiction, the court must dismiss the action. 
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(i) HEARING BEFORE TRIAL. If a party so moves, any defense listed in Rule 12(b)(1)–(7)—whether made in a 
pleading or by motion—and a motion under Rule 12(c) must be heard and decided before trial unless 
the court orders a deferral until trial. 

Rule 13.  Counterclaim and Crossclaim 

(a) COMPULSORY COUNTERCLAIM. 

(1) In General. A pleading must state as a counterclaim any claim that—at the time of its service—
the pleader has against an opposing party if the claim: 

(A) arises out of the transaction or occurrence that is the subject matter of the opposing party's 
claim; and 

(B) does not require adding another party over whom the court cannot acquire jurisdiction. 

(2) Exceptions. The pleader need not state the claim if: 

(A) when the action was commenced, the claim was the subject of another pending action; or 

(B) the opposing party sued on its claim by attachment or other process that did not establish 
personal jurisdiction over the pleader on that claim, and the pleader does not assert any 
counterclaim under this rule. 

(b) PERMISSIVE COUNTERCLAIM. A pleading may state as a counterclaim against an opposing party any claim 
that is not compulsory. 

(c) RELIEF SOUGHT IN A COUNTERCLAIM. A counterclaim need not diminish or defeat the recovery sought by 
the opposing party. It may request relief that exceeds in amount or differs in kind from the relief sought 
by the opposing party. 

(d) COUNTERCLAIM AGAINST THE UNITED STATES. These rules do not expand the right to assert a 
counterclaim—or to claim a credit—against the United States or a United States officer or agency. 

(e) COUNTERCLAIM MATURING OR ACQUIRED AFTER PLEADING. The court may permit a party to file a 
supplemental pleading asserting a counterclaim that matured or was acquired by the party after serving 
an earlier pleading. 

(f) [ABROGATED. ] 

(g) CROSSCLAIM AGAINST A COPARTY. A pleading may state as a crossclaim any claim by one party against a 
coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original 
action or of a counterclaim, or if the claim relates to any property that is the subject matter of the 
original action. The crossclaim may include a claim that the coparty is or may be liable to the 
crossclaimant for all or part of a claim asserted in the action against the crossclaimant. 
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(h) JOINING ADDITIONAL PARTIES. Rules 19 and 20 govern the addition of a person as a party to a 
counterclaim or crossclaim. 

(i) SEPARATE TRIALS; SEPARATE JUDGMENTS. If the court orders separate trials under Rule 42(b), it may enter 
judgment on a counterclaim or crossclaim under Rule 54(b) when it has jurisdiction to do so, even if the 
opposing party's claims have been dismissed or otherwise resolved. 

Rule 16.  Pretrial Conferences; Scheduling; Management 

(a) PURPOSES OF A PRETRIAL CONFERENCE. In any action, the court may order the attorneys and any 
unrepresented parties to appear for one or more pretrial conferences for such purposes as: 

(1) expediting disposition of the action; 
(2) establishing early and continuing control so that the case will not be protracted because of 
lack of management; 
(3) discouraging wasteful pretrial activities; 
(4) improving the quality of the trial through more thorough preparation; and 
(5) facilitating settlement. 

(b) SCHEDULING. 

(1) Scheduling Order. Except in categories of actions exempted by local rule, the district judge—or 
a magistrate judge when authorized by local rule—must issue a scheduling order: 

(A) after receiving the parties’ report under Rule 26(f); or 

(B) after consulting with the parties’ attorneys and any unrepresented parties at a scheduling 
conference or by telephone, mail, or other means. 

(2) Time to Issue. The judge must issue the scheduling order as soon as practicable, but in any 
event within the earlier of 120 days after any defendant has been served with the complaint or 90 
days after any defendant has appeared. 

(3) Contents of the Order. 

(A) Required Contents. The scheduling order must limit the time to join other parties, amend the 
pleadings, complete discovery, and file motions. 

(B) Permitted Contents. The scheduling order may: 

(i) modify the timing of disclosures under Rules 26(a) and 26(e)(1); 
(ii) modify the extent of discovery; 
(iii) provide for disclosure or discovery of electronically stored information; 
(iv) include any agreements the parties reach for asserting claims of privilege or of protection as 
trial-preparation material after information is produced; 
(v) set dates for pretrial conferences and for trial; and 
(vi) include other appropriate matters. 
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(4) Modifying a Schedule. A schedule may be modified only for good cause and with the judge's 
consent. 

(c) ATTENDANCE AND MATTERS FOR CONSIDERATION AT A PRETRIAL CONFERENCE. 

(1) Attendance. A represented party must authorize at least one of its attorneys to make 
stipulations and admissions about all matters that can reasonably be anticipated for discussion at a 
pretrial conference. If appropriate, the court may require that a party or its representative be present 
or reasonably available by other means to consider possible settlement. 

(2) Matters for Consideration. At any pretrial conference, the court may consider and take 
appropriate action on the following matters: 

(A) formulating and simplifying the issues, and eliminating frivolous claims or defenses; 
(B) amending the pleadings if necessary or desirable; 
(C) obtaining admissions and stipulations about facts and documents to avoid unnecessary 
proof, and ruling in advance on the admissibility of evidence; 
(D) avoiding unnecessary proof and cumulative evidence, and limiting the use of testimony 
under Federal Rule of Evidence 702; 
(E) determining the appropriateness and timing of summary adjudication under Rule 56; 
(F) controlling and scheduling discovery, including orders affecting disclosures and discovery 
under Rule 26 and Rules 29 through 37; 
(G) identifying witnesses and documents, scheduling the filing and exchange of any pretrial 
briefs, and setting dates for further conferences and for trial; 
(H) referring matters to a magistrate judge or a master; 
(I) settling the case and using special procedures to assist in resolving the dispute when 
authorized by statute or local rule; 
(J) determining the form and content of the pretrial order; 
(K) disposing of pending motions; 
(L) adopting special procedures for managing potentially difficult or protracted actions that may 
involve complex issues, multiple parties, difficult legal questions, or unusual proof problems; 
(M) ordering a separate trial under Rule 42(b) of a claim, counterclaim, crossclaim, third-party 
claim, or particular issue; 
(N) ordering the presentation of evidence early in the trial on a manageable issue that might, on 
the evidence, be the basis for a judgment as a matter of law under Rule 50(a) or a judgment on 
partial findings under Rule 52(c); 
(O) establishing a reasonable limit on the time allowed to present evidence; and 
(P) facilitating in other ways the just, speedy, and inexpensive disposition of the action. 

(d) PRETRIAL ORDERS. After any conference under this rule, the court should issue an order reciting the 
action taken. This order controls the course of the action unless the court modifies it. 

(e) FINAL PRETRIAL CONFERENCE AND ORDERS. The court may hold a final pretrial conference to formulate a 
trial plan, including a plan to facilitate the admission of evidence. The conference must be held as close 
to the start of trial as is reasonable, and must be attended by at least one attorney who will conduct the 
trial for each party and by any unrepresented party. The court may modify the order issued after a final 
pretrial conference only to prevent manifest injustice. 
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(f) SANCTIONS. 

(1) In General. On motion or on its own, the court may issue any just orders, including those 
authorized by Rule 37(b)(2)(A)(ii)–(vii), if a party or its attorney: 

(A) fails to appear at a scheduling or other pretrial conference; 
(B) is substantially unprepared to participate—or does not participate in good faith—in the 
conference; or 
(C) fails to obey a scheduling or other pretrial order. 

(2) Imposing Fees and Costs. Instead of or in addition to any other sanction, the court must order 
the party, its attorney, or both to pay the reasonable expenses—including attorney's fees—incurred 
because of any noncompliance with this rule, unless the noncompliance was substantially justified or 
other circumstances make an award of expenses unjust. 

Rule 23.  Class Actions 

(a) PREREQUISITES. One or more members of a class may sue or be sued as representative parties on 
behalf of all members only if: 

(1) the class is so numerous that joinder of all members is impracticable; 
(2) there are questions of law or fact common to the class; 
(3) the claims or defenses of the representative parties are typical of the claims or 
defenses of the class; and 
(4) the representative parties will fairly and adequately protect the interests of the class. 

(b) TYPES OF CLASS ACTIONS. A class action may be maintained if Rule 23(a) is satisfied and if: 

(1) prosecuting separate actions by or against individual class members would create a risk of: 

(A) inconsistent or varying adjudications with respect to individual class members that would 
establish incompatible standards of conduct for the party opposing the class; or 

(B) adjudications with respect to individual class members that, as a practical matter, would be 
dispositive of the interests of the other members not parties to the individual adjudications or 
would substantially impair or impede their ability to protect their interests; 

(2) the party opposing the class has acted or refused to act on grounds that apply generally to the 
class, so that final injunctive relief or corresponding declaratory relief is appropriate respecting the 
class as a whole; or 

(3) the court finds that the questions of law or fact common to class members predominate over 
any questions affecting only individual members, and that a class action is superior to other available 
methods for fairly and efficiently adjudicating the controversy. The matters pertinent to these 
findings include: 

(A) the class members’ interests in individually controlling the prosecution or defense of 
separate actions; 

http://www.law.cornell.edu/rules/frcp/rule_16#rule_37_b_2_A_ii�
http://www.law.cornell.edu/rules/frcp/rule_23#rule_23_a�


16 
 

(B) the extent and nature of any litigation concerning the controversy already begun by or 
against class members; 

(C) the desirability or undesirability of concentrating the litigation of the claims in the particular 
forum; and 

(D) the likely difficulties in managing a class action. 

(c) CERTIFICATION ORDER; NOTICE TO CLASS MEMBERS; JUDGMENT; ISSUES CLASSES; SUBCLASSES. 

(1) Certification Order. 

(A) Time to Issue. At an early practicable time after a person sues or is sued as a class 
representative, the court must determine by order whether to certify the action as a class action. 

(B) Defining the Class; Appointing Class Counsel. An order that certifies a class action must 
define the class and the class claims, issues, or defenses, and must appoint class counsel under 
Rule 23(g). 

(C) Altering or Amending the Order. An order that grants or denies class certification may be 
altered or amended before final judgment. 

(2) Notice. 

(A) For (b)(1) or (b)(2) Classes. For any class certified under Rule 23(b)(1) or (b)(2), the court may 
direct appropriate notice to the class. 

(B) For (b)(3) Classes. For any class certified under Rule 23(b)(3), the court must direct to class 
members the best notice that is practicable under the circumstances, including individual notice to 
all members who can be identified through reasonable effort. The notice must clearly and 
concisely state in plain, easily understood language: 

(i) the nature of the action; 
(ii) the definition of the class certified; 
(iii) the class claims, issues, or defenses; 
(iv) that a class member may enter an appearance through an attorney if the member so 
desires; 
(v) that the court will exclude from the class any member who requests exclusion; 
(vi) the time and manner for requesting exclusion; and 
(vii) the binding effect of a class judgment on members under Rule 23(c)(3). 

(3) Judgment. Whether or not favorable to the class, the judgment in a class action must: 

(A) for any class certified under Rule 23(b)(1) or (b)(2), include and describe those whom the 
court finds to be class members; and 
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(B) for any class certified under Rule 23(b)(3), include and specify or describe those to whom the 
Rule 23(c)(2) notice was directed, who have not requested exclusion, and whom the court finds to 
be class members. 

(4) Particular Issues. When appropriate, an action may be brought or maintained as a class action 
with respect to particular issues. 

(5) Subclasses. When appropriate, a class may be divided into subclasses that are each treated as a 
class under this rule. 

(d) CONDUCTING THE ACTION. 

(1) In General. In conducting an action under this rule, the court may issue orders that: 

(A) determine the course of proceedings or prescribe measures to prevent undue repetition or 
complication in presenting evidence or argument; 

(B) require—to protect class members and fairly conduct the action—giving appropriate notice 
to some or all class members of: 

(i) any step in the action; 
(ii) the proposed extent of the judgment; or 
(iii) the members’ opportunity to signify whether they consider the representation fair 
and adequate, to intervene and present claims or defenses, or to otherwise come into 
the action; 

(C) impose conditions on the representative parties or on intervenors; 

(D) require that the pleadings be amended to eliminate allegations about representation of 
absent persons and that the action proceed accordingly; or 

(E) deal with similar procedural matters. 

(2) Combining and Amending Orders. An order under Rule 23(d)(1) may be altered or amended 
from time to time and may be combined with an order under Rule 16. 

(e) SETTLEMENT, VOLUNTARY DISMISSAL, OR COMPROMISE. The claims, issues, or defenses of a certified class 
may be settled, voluntarily dismissed, or compromised only with the court's approval. The following 
procedures apply to a proposed settlement, voluntary dismissal, or compromise: 

(1) The court must direct notice in a reasonable manner to all class members who would be bound 
by the proposal. 

(2) If the proposal would bind class members, the court may approve it only after a hearing and on 
finding that it is fair, reasonable, and adequate. 
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(3) The parties seeking approval must file a statement identifying any agreement made in 
connection with the proposal. 

(4) If the class action was previously certified under Rule 23(b)(3), the court may refuse to approve 
a settlement unless it affords a new opportunity to request exclusion to individual class members 
who had an earlier opportunity to request exclusion but did not do so. 

(5) Any class member may object to the proposal if it requires court approval under this subdivision 
(e); the objection may be withdrawn only with the court's approval. 

(f) APPEALS. A court of appeals may permit an appeal from an order granting or denying class-action 
certification under this rule if a petition for permission to appeal is filed with the circuit clerk within 14 
days after the order is entered. An appeal does not stay proceedings in the district court unless the 
district judge or the court of appeals so orders. 

(g) CLASS COUNSEL. 

(1) Appointing Class Counsel. Unless a statute provides otherwise, a court that certifies a class must 
appoint class counsel. In appointing class counsel, the court: 

(A) must consider: 

(i) the work counsel has done in identifying or investigating potential claims in the 
action; 
(ii) counsel's experience in handling class actions, other complex litigation, and the types 
of claims asserted in the action; 
(iii) counsel's knowledge of the applicable law; and 
(iv) the resources that counsel will commit to representing the class; 

(B) may consider any other matter pertinent to counsel's ability to fairly and adequately 
represent the interests of the class; 

(C) may order potential class counsel to provide information on any subject pertinent to the 
appointment and to propose terms for attorney's fees and nontaxable costs; 

(D) may include in the appointing order provisions about the award of attorney's fees or 
nontaxable costs under Rule 23(h); and 

(E) may make further orders in connection with the appointment. 

(2) Standard for Appointing Class Counsel. When one applicant seeks appointment as class counsel, 
the court may appoint that applicant only if the applicant is adequate under Rule 23(g)(1) and (4). If 
more than one adequate applicant seeks appointment, the court must appoint the applicant best 
able to represent the interests of the class. 

(3) Interim Counsel. The court may designate interim counsel to act on behalf of a putative class 
before determining whether to certify the action as a class action. 
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(4) Duty of Class Counsel. Class counsel must fairly and adequately represent the interests of the 
class. 

(h) ATTORNEY'S FEES AND NONTAXABLE COSTS. In a certified class action, the court may award reasonable 
attorney's fees and nontaxable costs that are authorized by law or by the parties’ agreement. The 
following procedures apply: 

(1) A claim for an award must be made by motion under Rule 54(d)(2), subject to the provisions 
of this subdivision (h), at a time the court sets. Notice of the motion must be served on all 
parties and, for motions by class counsel, directed to class members in a reasonable manner. 
(2) A class member, or a party from whom payment is sought, may object to the motion. 
(3) The court may hold a hearing and must find the facts and state its legal conclusions under 
Rule 52(a). 
(4) The court may refer issues related to the amount of the award to a special master or a 
magistrate judge, as provided in Rule 54(d)(2)(D). 

 

Rule 24.  Intervention 

(a) INTERVENTION OF RIGHT. On timely motion, the court must permit anyone to intervene who: 

(1) is given an unconditional right to intervene by a federal statute; or 

(2) claims an interest relating to the property or transaction that is the subject of the action, and is 
so situated that disposing of the action may as a practical matter impair or impede the movant's 
ability to protect its interest, unless existing parties adequately represent that interest. 

(b) PERMISSIVE INTERVENTION. 

(1) In General. On timely motion, the court may permit anyone to intervene who: 

(A) is given a conditional right to intervene by a federal statute; or 

(B) has a claim or defense that shares with the main action a common question of law or fact. 

(2) By a Government Officer or Agency. On timely motion, the court may permit a federal or state 
governmental officer or agency to intervene if a party's claim or defense is based on: 

(A) a statute or executive order administered by the officer or agency; or 

(B) any regulation, order, requirement, or agreement issued or made under the statute or 
executive order. 

(3) Delay or Prejudice. In exercising its discretion, the court must consider whether the intervention 
will unduly delay or prejudice the adjudication of the original parties’ rights. 
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(c) NOTICE AND PLEADING REQUIRED. A motion to intervene must be served on the parties as provided in 
Rule 5. The motion must state the grounds for intervention and be accompanied by a pleading that sets 
out the claim or defense for which intervention is sought. 

Rule 26.  Duty to Disclose; General Provisions Governing Discovery 

(a) REQUIRED DISCLOSURES. 

(1) Initial Disclosure. 

(A) In General. Except as exempted by Rule 26(a)(1)(B) or as otherwise stipulated or ordered by 
the court, a party must, without awaiting a discovery request, provide to the other parties: 

(i) the name and, if known, the address and telephone number of each individual likely 
to have discoverable information—along with the subjects of that information—that the 
disclosing party may use to support its claims or defenses, unless the use would be 
solely for impeachment; 
(ii) a copy—or a description by category and location—of all documents, electronically 
stored information, and tangible things that the disclosing party has in its possession, 
custody, or control and may use to support its claims or defenses, unless the use would 
be solely for impeachment; 
(iii) a computation of each category of damages claimed by the disclosing party—who 
must also make available for inspection and copying as under Rule 34 the documents or 
other evidentiary material, unless privileged or protected from disclosure, on which 
each computation is based, including materials bearing on the nature and extent of 
injuries suffered; and 
(iv) for inspection and copying as under Rule 34, any insurance agreement under which 
an insurance business may be liable to satisfy all or part of a possible judgment in the 
action or to indemnify or reimburse for payments made to satisfy the judgment. 

 
*  *  *  * 

 (2) Disclosure of Expert Testimony. 

(A) In General. In addition to the disclosures required by Rule 26(a)(1), a party must disclose to 
the other parties the identity of any witness it may use at trial to present evidence under Federal 
Rule of Evidence 702, 703, or 705. 

(B) Witnesses Who Must Provide a Written Report. Unless otherwise stipulated or ordered by 
the court, this disclosure must be accompanied by a written report—prepared and signed by the 
witness—if the witness is one retained or specially employed to provide expert testimony in the 
case or one whose duties as the party's employee regularly involve giving expert testimony. The 
report must contain: 

(i) a complete statement of all opinions the witness will express and the basis and 
reasons for them; 
(ii) the facts or data considered by the witness in forming them; 
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(iii) any exhibits that will be used to summarize or support them; 
(iv) the witness's qualifications, including a list of all publications authored in the 
previous 10 years; 
(v) a list of all other cases in which, during the previous 4 years, the witness testified as 
an expert at trial or by deposition; and 
(vi) a statement of the compensation to be paid for the study and testimony in the case. 

(C) Witnesses Who Do Not Provide a Written Report. Unless otherwise stipulated or ordered by 
the court, if the witness is not required to provide a written report, this disclosure must state: 

(i) the subject matter on which the witness is expected to present evidence under Federal Rule 
of Evidence 702, 703, or 705; and 

(ii) a summary of the facts and opinions to which the witness is expected to testify. 

(D) Time to Disclose Expert Testimony. A party must make these disclosures at the times and in 
the sequence that the court orders. Absent a stipulation or a court order, the disclosures must be 
made: 

(i) at least 90 days before the date set for trial or for the case to be ready for trial; or 

(ii) if the evidence is intended solely to contradict or rebut evidence on the same subject 
matter identified by another party under Rule 26(a)(2)(B) or (C), within 30 days after the other 
party's disclosure. 

(E) Supplementing the Disclosure. The parties must supplement these disclosures when required 
under Rule 26(e). 

(3) Pretrial Disclosures. 

(A) In General. In addition to the disclosures required by Rule 26(a)(1) and (2), a party must 
provide to the other parties and promptly file the following information about the evidence that it 
may present at trial other than solely for impeachment: 

(i) the name and, if not previously provided, the address and telephone number of each 
witness—separately identifying those the party expects to present and those it may call if the 
need arises; 

(ii) the designation of those witnesses whose testimony the party expects to present by 
deposition and, if not taken stenographically, a transcript of the pertinent parts of the 
deposition; and 

(iii) an identification of each document or other exhibit, including summaries of other 
evidence—separately identifying those items the party expects to offer and those it may offer if 
the need arises. 
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*  *  *  * 

 (b) DISCOVERY SCOPE AND LIMITS. 

(1) Scope in General. Unless otherwise limited by court order, the scope of discovery is as follows: 
Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party's claim 
or defense—including the existence, description, nature, custody, condition, and location of any 
documents or other tangible things and the identity and location of persons who know of any 
discoverable matter. For good cause, the court may order discovery of any matter relevant to the 
subject matter involved in the action. Relevant information need not be admissible at the trial if the 
discovery appears reasonably calculated to lead to the discovery of admissible evidence. All discovery 
is subject to the limitations imposed by Rule 26(b)(2)(C). 

(2) Limitations on Frequency and Extent. 

(A) When Permitted. By order, the court may alter the limits in these rules on the number of 
depositions and interrogatories or on the length of depositions under Rule 30. By order or local 
rule, the court may also limit the number of requests under Rule 36. 

(B) Specific Limitations on Electronically Stored Information. A party need not provide discovery 
of electronically stored information from sources that the party identifies as not reasonably 
accessible because of undue burden or cost. On motion to compel discovery or for a protective 
order, the party from whom discovery is sought must show that the information is not reasonably 
accessible because of undue burden or cost. If that showing is made, the court may nonetheless 
order discovery from such sources if the requesting party shows good cause, considering the 
limitations of Rule 26(b)(2)(C). The court may specify conditions for the discovery. 

(C) When Required. On motion or on its own, the court must limit the frequency or extent of 
discovery otherwise allowed by these rules or by local rule if it determines that: 

(i) the discovery sought is unreasonably cumulative or duplicative, or can be obtained 
from some other source that is more convenient, less burdensome, or less expensive; 
(ii) the party seeking discovery has had ample opportunity to obtain the information by 
discovery in the action; or 
(iii) the burden or expense of the proposed discovery outweighs its likely benefit, 
considering the needs of the case, the amount in controversy, the parties’ resources, 
the importance of the issues at stake in the action, and the importance of the discovery 
in resolving the issues. 

(3) Trial Preparation: Materials. 

(A) Documents and Tangible Things. Ordinarily, a party may not discover documents and 
tangible things that are prepared in anticipation of litigation or for trial by or for another party or 
its representative (including the other party's attorney, consultant, surety, indemnitor, insurer, or 
agent). But, subject to Rule 26(b)(4), those materials may be discovered if: 

(i) they are otherwise discoverable under Rule 26(b)(1); and 
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(ii) the party shows that it has substantial need for the materials to prepare its case and 
cannot, without undue hardship, obtain their substantial equivalent by other means. 

(B) Protection Against Disclosure. If the court orders discovery of those materials, it must protect 
against disclosure of the mental impressions, conclusions, opinions, or legal theories of a party's 
attorney or other representative concerning the litigation. 

(C) Previous Statement. Any party or other person may, on request and without the required 
showing, obtain the person's own previous statement about the action or its subject matter. If the 
request is refused, the person may move for a court order, and Rule 37(a)(5) applies to the award 
of expenses. A previous statement is either: 

(i) a written statement that the person has signed or otherwise adopted or approved; or 

(ii) a contemporaneous stenographic, mechanical, electrical, or other recording—or a 
transcription of it—that recites substantially verbatim the person's oral statement. 

(4) Trial Preparation: Experts. 

(A) Deposition of an Expert Who May Testify. A party may depose any person who has been 
identified as an expert whose opinions may be presented at trial. If Rule 26(a)(2)(B) requires a 
report from the expert, the deposition may be conducted only after the report is provided. 

(B) Trial-Preparation Protection for Draft Reports or Disclosures. Rules 26(b)(3)(A) and (B) 
protect drafts of any report or disclosure required under Rule 26(a)(2), regardless of the form in 
which the draft is recorded. 

(C) Trial-Preparation Protection for Communications Between a Party's Attorney and Expert 
Witnesses. Rules 26(b)(3)(A) and (B) protect communications between the party's attorney and any 
witness required to provide a report under Rule 26(a)(2)(B), regardless of the form of the 
communications, except to the extent that the communications: 

(i) relate to compensation for the expert's study or testimony; 
(ii) identify facts or data that the party's attorney provided and that the expert 
considered in forming the opinions to be expressed; or 
(iii) identify assumptions that the party's attorney provided and that the expert relied on 
in forming the opinions to be expressed. 

(D) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by interrogatories or 
deposition, discover facts known or opinions held by an expert who has been retained or specially 
employed by another party in anticipation of litigation or to prepare for trial and who is not 
expected to be called as a witness at trial. But a party may do so only: 

(i) as provided in Rule 35(b); or 

(ii) on showing exceptional circumstances under which it is impracticable for the party to 
obtain facts or opinions on the same subject by other means. 
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(E) Payment. Unless manifest injustice would result, the court must require that the party 
seeking discovery: 

(i) pay the expert a reasonable fee for time spent in responding to discovery under Rule 
26(b)(4)(A) or (D); and 

(ii) for discovery under (D), also pay the other party a fair portion of the fees and expenses it 
reasonably incurred in obtaining the expert's facts and opinions. 

(5) Claiming Privilege or Protecting Trial-Preparation Materials. 

(A) Information Withheld. When a party withholds information otherwise discoverable by 
claiming that the information is privileged or subject to protection as trial-preparation material, 
the party must: 

(i) expressly make the claim; and 

(ii) describe the nature of the documents, communications, or tangible things not produced 
or disclosed—and do so in a manner that, without revealing information itself privileged or 
protected, will enable other parties to assess the claim. 

(B) Information Produced. If information produced in discovery is subject to a claim of privilege 
or of protection as trial-preparation material, the party making the claim may notify any party that 
received the information of the claim and the basis for it. After being notified, a party must 
promptly return, sequester, or destroy the specified information and any copies it has; must not 
use or disclose the information until the claim is resolved; must take reasonable steps to retrieve 
the information if the party disclosed it before being notified; and may promptly present the 
information to the court under seal for a determination of the claim. The producing party must 
preserve the information until the claim is resolved. 

(c) PROTECTIVE ORDERS. 

(1) In General. A party or any person from whom discovery is sought may move for a protective 
order in the court where the action is pending—or as an alternative on matters relating to a 
deposition, in the court for the district where the deposition will be taken. The motion must include a 
certification that the movant has in good faith conferred or attempted to confer with other affected 
parties in an effort to resolve the dispute without court action. The court may, for good cause, issue 
an order to protect a party or person from annoyance, embarrassment, oppression, or undue burden 
or expense, including one or more of the following: 

(A) forbidding the disclosure or discovery; 
(B) specifying terms, including time and place, for the disclosure or discovery; 
(C) prescribing a discovery method other than the one selected by the party seeking discovery; 
(D) forbidding inquiry into certain matters, or limiting the scope of disclosure or discovery to 
certain matters; 
(E) designating the persons who may be present while the discovery is conducted; 
(F) requiring that a deposition be sealed and opened only on court order; 
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(G) requiring that a trade secret or other confidential research, development, or commercial 
information not be revealed or be revealed only in a specified way; and 
(H) requiring that the parties simultaneously file specified documents or information in sealed 
envelopes, to be opened as the court directs. 

(2) Ordering Discovery. If a motion for a protective order is wholly or partly denied, the court may, 
on just terms, order that any party or person provide or permit discovery. 

(3) Awarding Expenses. Rule 37(a)(5) applies to the award of expenses. 

(d) TIMING AND SEQUENCE OF DISCOVERY. 

(1) Timing. A party may not seek discovery from any source before the parties have conferred as 
required by Rule 26(f), except in a proceeding exempted from initial disclosure under Rule 26(a)(1)(B), 
or when authorized by these rules, by stipulation, or by court order. 

(2) Sequence. Unless, on motion, the court orders otherwise for the parties’ and witnesses’ 
convenience and in the interests of justice: 

(A) methods of discovery may be used in any sequence; and 
(B) discovery by one party does not require any other party to delay its discovery. 

(e) SUPPLEMENTING DISCLOSURES AND RESPONSES. 

(1) In General. A party who has made a disclosure under Rule 26(a)—or who has responded to an 
interrogatory, request for production, or request for admission—must supplement or correct its 
disclosure or response: 

(A) in a timely manner if the party learns that in some material respect the disclosure or 
response is incomplete or incorrect, and if the additional or corrective information has not 
otherwise been made known to the other parties during the discovery process or in writing; or 
(B) as ordered by the court. 

(2) Expert Witness. For an expert whose report must be disclosed under Rule 26(a)(2)(B), the 
party's duty to supplement extends both to information included in the report and to information 
given during the expert's deposition. Any additions or changes to this information must be disclosed 
by the time the party's pretrial disclosures under Rule 26(a)(3) are due. 

(f) CONFERENCE OF THE PARTIES; PLANNING FOR DISCOVERY. 

(1) Conference Timing. Except in a proceeding exempted from initial disclosure under Rule 
26(a)(1)(B) or when the court orders otherwise, the parties must confer as soon as practicable—and 
in any event at least 21 days before a scheduling conference is to be held or a scheduling order is due 
under Rule 16(b). 

(2) Conference Content; Parties’ Responsibilities. In conferring, the parties must consider the nature 
and basis of their claims and defenses and the possibilities for promptly settling or resolving the case; 
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make or arrange for the disclosures required by Rule 26(a)(1); discuss any issues about preserving 
discoverable information; and develop a proposed discovery plan. The attorneys of record and all 
unrepresented parties that have appeared in the case are jointly responsible for arranging the 
conference, for attempting in good faith to agree on the proposed discovery plan, and for submitting 
to the court within 14 days after the conference a written report outlining the plan. The court may 
order the parties or attorneys to attend the conference in person. 

(3) Discovery Plan. A discovery plan must state the parties’ views and proposals on: 

(A) what changes should be made in the timing, form, or requirement for disclosures under Rule 
26(a), including a statement of when initial disclosures were made or will be made; 
(B) the subjects on which discovery may be needed, when discovery should be completed, and 
whether discovery should be conducted in phases or be limited to or focused on particular 
issues; 
(C) any issues about disclosure or discovery of electronically stored information, including the 
form or forms in which it should be produced; 
(D) any issues about claims of privilege or of protection as trial-preparation materials, 
including—if the parties agree on a procedure to assert these claims after production—whether 
to ask the court to include their agreement in an order; 
(E) what changes should be made in the limitations on discovery imposed under these rules or 
by local rule, and what other limitations should be imposed; and 
(F) any other orders that the court should issue under Rule 26(c) or under Rule 16(b) and (c). 

(4) Expedited Schedule. If necessary to comply with its expedited schedule for Rule 16(b) 
conferences, a court may by local rule: 

(A) require the parties’ conference to occur less than 21 days before the scheduling conference is 
held or a scheduling order is due under Rule 16(b); and 
(B) require the written report outlining the discovery plan to be filed less than 14 days after the 
parties’ conference, or excuse the parties from submitting a written report and permit them to 
report orally on their discovery plan at the Rule 16(b) conference. 

*  *  *  * 

Rule 30.  Depositions by Oral Examination 

(a) WHEN A DEPOSITION MAY BE TAKEN. 

(1) Without Leave. A party may, by oral questions, depose any person, including a party, without 
leave of court except as provided in Rule 30(a)(2). The deponent's attendance may be compelled by 
subpoena under Rule 45. 

(2) With Leave. A party must obtain leave of court, and the court must grant leave to the extent 
consistent with Rule 26(b)(2): 

(A) if the parties have not stipulated to the deposition and: 
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(i) the deposition would result in more than 10 depositions being taken under this rule or 
Rule 31 by the plaintiffs, or by the defendants, or by the third-party defendants; 

(ii) the deponent has already been deposed in the case; or 

(iii) the party seeks to take the deposition before the time specified in Rule 26(d), unless the 
party certifies in the notice, with supporting facts, that the deponent is expected to leave the 
United States and be unavailable for examination in this country after that time; or 

(B) if the deponent is confined in prison. 

(b) NOTICE OF THE DEPOSITION; OTHER FORMAL REQUIREMENTS. 

(1) Notice in General. A party who wants to depose a person by oral questions must give 
reasonable written notice to every other party. The notice must state the time and place of the 
deposition and, if known, the deponent's name and address. If the name is unknown, the notice must 
provide a general description sufficient to identify the person or the particular class or group to which 
the person belongs. 

(2) Producing Documents. If a subpoena duces tecum is to be served on the deponent, the 
materials designated for production, as set out in the subpoena, must be listed in the notice or in an 
attachment. The notice to a party deponent may be accompanied by a request under Rule 34 to 
produce documents and tangible things at the deposition. 

(3) Method of Recording. 

(A) Method Stated in the Notice. The party who notices the deposition must state in the notice 
the method for recording the testimony. Unless the court orders otherwise, testimony may be 
recorded by audio, audiovisual, or stenographic means. The noticing party bears the recording 
costs. Any party may arrange to transcribe a deposition. 

(B) Additional Method. With prior notice to the deponent and other parties, any party may 
designate another method for recording the testimony in addition to that specified in the original 
notice. That party bears the expense of the additional record or transcript unless the court orders 
otherwise. 

(4) By Remote Means. The parties may stipulate—or the court may on motion order—that a 
deposition be taken by telephone or other remote means. For the purpose of this rule and Rules 
28(a), 37(a)(2), and 37(b)(1), the deposition takes place where the deponent answers the questions. 

(5) Officer's Duties. 

(A) Before the Deposition. Unless the parties stipulate otherwise, a deposition must be 
conducted before an officer appointed or designated under Rule 28. The officer must begin the 
deposition with an on-the-record statement that includes: 

(i) the officer's name and business address; 
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(ii) the date, time, and place of the deposition; 
(iii) the deponent's name; 
(iv) the officer's administration of the oath or affirmation to the deponent; and 
(v) the identity of all persons present. 

(B) Conducting the Deposition; Avoiding Distortion. If the deposition is recorded 
nonstenographically, the officer must repeat the items in Rule 30(b)(5)(A)(i)–(iii) at the beginning 
of each unit of the recording medium. The deponent's and attorneys’ appearance or demeanor 
must not be distorted through recording techniques. 

(C) After the Deposition. At the end of a deposition, the officer must state on the record that the 
deposition is complete and must set out any stipulations made by the attorneys about custody of 
the transcript or recording and of the exhibits, or about any other pertinent matters. 

(6) Notice or Subpoena Directed to an Organization. In its notice or subpoena, a party may name as 
the deponent a public or private corporation, a partnership, an association, a governmental agency, 
or other entity and must describe with reasonable particularity the matters for examination. The 
named organization must then designate one or more officers, directors, or managing agents, or 
designate other persons who consent to testify on its behalf; and it may set out the matters on which 
each person designated will testify. A subpoena must advise a nonparty organization of its duty to 
make this designation. The persons designated must testify about information known or reasonably 
available to the organization. This paragraph (6) does not preclude a deposition by any other 
procedure allowed by these rules. 

(c) EXAMINATION AND CROSS-EXAMINATION; RECORD OF THE EXAMINATION; OBJECTIONS; WRITTEN QUESTIONS. 

(1) Examination and Cross-Examination. The examination and cross-examination of a deponent 
proceed as they would at trial under the Federal Rules of Evidence, except Rules 103 and 615. After 
putting the deponent under oath or affirmation, the officer must record the testimony by the method 
designated under Rule 30(b)(3)(A). The testimony must be recorded by the officer personally or by a 
person acting in the presence and under the direction of the officer. 

(2) Objections. An objection at the time of the examination—whether to evidence, to a party's 
conduct, to the officer's qualifications, to the manner of taking the deposition, or to any other aspect 
of the deposition—must be noted on the record, but the examination still proceeds; the testimony is 
taken subject to any objection. An objection must be stated concisely in a nonargumentative and 
nonsuggestive manner. A person may instruct a deponent not to answer only when necessary to 
preserve a privilege, to enforce a limitation ordered by the court, or to present a motion under Rule 
30(d)(3). 

(3) Participating Through Written Questions. Instead of participating in the oral examination, a 
party may serve written questions in a sealed envelope on the party noticing the deposition, who 
must deliver them to the officer. The officer must ask the deponent those questions and record the 
answers verbatim. 

(d) DURATION; SANCTION; MOTION TO TERMINATE OR LIMIT. 
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(1) Duration. Unless otherwise stipulated or ordered by the court, a deposition is limited to 1 day 
of 7 hours. The court must allow additional time consistent with Rule 26(b)(2) if needed to fairly 
examine the deponent or if the deponent, another person, or any other circumstance impedes or 
delays the examination. 

(2) Sanction. The court may impose an appropriate sanction—including the reasonable expenses 
and attorney's fees incurred by any party—on a person who impedes, delays, or frustrates the fair 
examination of the deponent. 

(3) Motion to Terminate or Limit. 

(A) Grounds. At any time during a deposition, the deponent or a party may move to terminate or 
limit it on the ground that it is being conducted in bad faith or in a manner that unreasonably 
annoys, embarrasses, or oppresses the deponent or party. The motion may be filed in the court 
where the action is pending or the deposition is being taken. If the objecting deponent or party so 
demands, the deposition must be suspended for the time necessary to obtain an order. 

(B) Order. The court may order that the deposition be terminated or may limit its scope and 
manner as provided in Rule 26(c). If terminated, the deposition may be resumed only by order of 
the court where the action is pending. 

(C) Award of Expenses. Rule 37(a)(5) applies to the award of expenses. 

(e) REVIEW BY THE WITNESS; CHANGES. 

(1) Review; Statement of Changes. On request by the deponent or a party before the deposition is 
completed, the deponent must be allowed 30 days after being notified by the officer that the 
transcript or recording is available in which: 

(A) to review the transcript or recording; and 

(B) if there are changes in form or substance, to sign a statement listing the changes and the 
reasons for making them. 

(2) Changes Indicated in the Officer's Certificate. The officer must note in the certificate prescribed 
by Rule 30(f)(1) whether a review was requested and, if so, must attach any changes the deponent 
makes during the 30-day period. 

(f) CERTIFICATION AND DELIVERY; EXHIBITS; COPIES OF THE TRANSCRIPT OR RECORDING; FILING. 

(1) Certification and Delivery. The officer must certify in writing that the witness was duly sworn 
and that the deposition accurately records the witness's testimony. The certificate must accompany 
the record of the deposition. Unless the court orders otherwise, the officer must seal the deposition 
in an envelope or package bearing the title of the action and marked “Deposition of [witness's name]” 
and must promptly send it to the attorney who arranged for the transcript or recording. The attorney 
must store it under conditions that will protect it against loss, destruction, tampering, or 
deterioration. 
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(2) Documents and Tangible Things. 

(A) Originals and Copies. Documents and tangible things produced for inspection during a 
deposition must, on a party's request, be marked for identification and attached to the deposition. 
Any party may inspect and copy them. But if the person who produced them wants to keep the 
originals, the person may: 

(i) offer copies to be marked, attached to the deposition, and then used as originals—after 
giving all parties a fair opportunity to verify the copies by comparing them with the originals; or 

(ii) give all parties a fair opportunity to inspect and copy the originals after they are marked—
in which event the originals may be used as if attached to the deposition. 

(B) Order Regarding the Originals. Any party may move for an order that the originals be 
attached to the deposition pending final disposition of the case. 

(3) Copies of the Transcript or Recording. Unless otherwise stipulated or ordered by the court, the 
officer must retain the stenographic notes of a deposition taken stenographically or a copy of the 
recording of a deposition taken by another method. When paid reasonable charges, the officer must 
furnish a copy of the transcript or recording to any party or the deponent. 

(4) Notice of Filing. A party who files the deposition must promptly notify all other parties of the 
filing. 

(g) FAILURE TO ATTEND A DEPOSITION OR SERVE A SUBPOENA; EXPENSES. A party who, expecting a deposition to 
be taken, attends in person or by an attorney may recover reasonable expenses for attending, including 
attorney's fees, if the noticing party failed to: 

(1) attend and proceed with the deposition; or 

(2) serve a subpoena on a nonparty deponent, who consequently did not attend. 

Rule 31.  Depositions by Written Questions 

(a) WHEN A DEPOSITION MAY BE TAKEN. 

(1) Without Leave. A party may, by written questions, depose any person, including a party, 
without leave of court except as provided in Rule 31(a)(2). The deponent's attendance may be 
compelled by subpoena under Rule 45. 

(2) With Leave. A party must obtain leave of court, and the court must grant leave to the extent 
consistent with Rule 26(b)(2): 

(A) if the parties have not stipulated to the deposition and: 

(i) the deposition would result in more than 10 depositions being taken under this rule or 
Rule 30 by the plaintiffs, or by the defendants, or by the third-party defendants; 
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(ii) the deponent has already been deposed in the case; or 

(iii) the party seeks to take a deposition before the time specified in Rule 26(d); or 

(B) if the deponent is confined in prison. 

(3) Service; Required Notice. A party who wants to depose a person by written questions must 
serve them on every other party, with a notice stating, if known, the deponent's name and address. If 
the name is unknown, the notice must provide a general description sufficient to identify the person 
or the particular class or group to which the person belongs. The notice must also state the name or 
descriptive title and the address of the officer before whom the deposition will be taken. 

(4) Questions Directed to an Organization. A public or private corporation, a partnership, an 
association, or a governmental agency may be deposed by written questions in accordance with Rule 
30(b)(6). 

(5) Questions from Other Parties. Any questions to the deponent from other parties must be served 
on all parties as follows: cross-questions, within 14 days after being served with the notice and direct 
questions; redirect questions, within 7 days after being served with cross-questions; and recross-
questions, within 7 days after being served with redirect questions. The court may, for good cause, 
extend or shorten these times. 

(b) DELIVERY TO THE OFFICER; OFFICER'S DUTIES. The party who noticed the deposition must deliver to the 
officer a copy of all the questions served and of the notice. The officer must promptly proceed in the 
manner provided in Rule 30(c), (e), and (f) to: 

(1) take the deponent's testimony in response to the questions; 
(2) prepare and certify the deposition; and 
(3) send it to the party, attaching a copy of the questions and of the notice. 

(c) NOTICE OF COMPLETION OR FILING. 

(1) Completion. The party who noticed the deposition must notify all other parties when it is 
completed. 

(2) Filing. A party who files the deposition must promptly notify all other parties of the filing. 

Rule 32.  Using Depositions in Court Proceedings 

(a) USING DEPOSITIONS. 

(1) In General. At a hearing or trial, all or part of a deposition may be used against a party on these 
conditions: 

(A) the party was present or represented at the taking of the deposition or had reasonable 
notice of it; 
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(B) it is used to the extent it would be admissible under the Federal Rules of Evidence if the 
deponent were present and testifying; and 

(C) the use is allowed by Rule 32(a)(2) through (8). 

(2) Impeachment and Other Uses. Any party may use a deposition to contradict or impeach the 
testimony given by the deponent as a witness, or for any other purpose allowed by the Federal Rules 
of Evidence. 

(3) Deposition of Party, Agent, or Designee. An adverse party may use for any purpose the 
deposition of a party or anyone who, when deposed, was the party's officer, director, managing 
agent, or designee under Rule 30(b)(6) or 31(a)(4). 

(4) Unavailable Witness. A party may use for any purpose the deposition of a witness, whether or 
not a party, if the court finds: 

(A) that the witness is dead; 

(B) that the witness is more than 100 miles from the place of hearing or trial or is outside the 
United States, unless it appears that the witness's absence was procured by the party offering the 
deposition; 

(C) that the witness cannot attend or testify because of age, illness, infirmity, or imprisonment; 

(D) that the party offering the deposition could not procure the witness's attendance by 
subpoena; or 

(E) on motion and notice, that exceptional circumstances make it desirable—in the interest of 
justice and with due regard to the importance of live testimony in open court—to permit the 
deposition to be used. 

(5) Limitations on Use. 

(A) Deposition Taken on Short Notice. A deposition must not be used against a party who, having 
received less than 14 days’ notice of the deposition, promptly moved for a protective order under 
Rule 26(c)(1)(B) requesting that it not be taken or be taken at a different time or place—and this 
motion was still pending when the deposition was taken. 

(B) Unavailable Deponent; Party Could Not Obtain an Attorney. A deposition taken without leave 
of court under the unavailability provision of Rule 30(a)(2)(A)(iii) must not be used against a party 
who shows that, when served with the notice, it could not, despite diligent efforts, obtain an 
attorney to represent it at the deposition. 

(6) Using Part of a Deposition. If a party offers in evidence only part of a deposition, an adverse 
party may require the offeror to introduce other parts that in fairness should be considered with the 
part introduced, and any party may itself introduce any other parts. 
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(7) Substituting a Party. Substituting a party under Rule 25 does not affect the right to use a 
deposition previously taken. 

(8) Deposition Taken in an Earlier Action. A deposition lawfully taken and, if required, filed in any 
federal- or state-court action may be used in a later action involving the same subject matter 
between the same parties, or their representatives or successors in interest, to the same extent as if 
taken in the later action. A deposition previously taken may also be used as allowed by the Federal 
Rules of Evidence. 

(b) OBJECTIONS TO ADMISSIBILITY. Subject to Rules 28(b) and 32(d)(3), an objection may be made at a 
hearing or trial to the admission of any deposition testimony that would be inadmissible if the witness 
were present and testifying. 

(c) FORM OF PRESENTATION. Unless the court orders otherwise, a party must provide a transcript of any 
deposition testimony the party offers, but may provide the court with the testimony in nontranscript 
form as well. On any party's request, deposition testimony offered in a jury trial for any purpose other 
than impeachment must be presented in nontranscript form, if available, unless the court for good 
cause orders otherwise. 

(d) WAIVER OF OBJECTIONS. 

(1) To the Notice. An objection to an error or irregularity in a deposition notice is waived unless 
promptly served in writing on the party giving the notice. 

(2) To the Officer's Qualification. An objection based on disqualification of the officer before whom 
a deposition is to be taken is waived if not made: 

(A) before the deposition begins; or 

(B) promptly after the basis for disqualification becomes known or, with reasonable diligence, 
could have been known. 

(3) To the Taking of the Deposition. 

(A) Objection to Competence, Relevance, or Materiality. An objection to a deponent's 
competence—or to the competence, relevance, or materiality of testimony—is not waived by a 
failure to make the objection before or during the deposition, unless the ground for it might have 
been corrected at that time. 

(B) Objection to an Error or Irregularity. An objection to an error or irregularity at an oral 
examination is waived if: 

(i) it relates to the manner of taking the deposition, the form of a question or answer, the 
oath or affirmation, a party's conduct, or other matters that might have been corrected at that 
time; and 

(ii) it is not timely made during the deposition. 
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(C) Objection to a Written Question. An objection to the form of a written question under Rule 
31 is waived if not served in writing on the party submitting the question within the time for 
serving responsive questions or, if the question is a recross-question, within 7 days after being 
served with it. 

(4) To Completing and Returning the Deposition. An objection to how the officer transcribed the 
testimony—or prepared, signed, certified, sealed, endorsed, sent, or otherwise dealt with the 
deposition—is waived unless a motion to suppress is made promptly after the error or irregularity 
becomes known or, with reasonable diligence, could have been known. 

Rule 33.  Interrogatories to Parties 

(a) IN GENERAL. 

(1) Number. Unless otherwise stipulated or ordered by the court, a party may serve on any other 
party no more than 25 written interrogatories, including all discrete subparts. Leave to serve 
additional interrogatories may be granted to the extent consistent with Rule 26(b)(2). 

(2) Scope. An interrogatory may relate to any matter that may be inquired into under Rule 26(b). 
An interrogatory is not objectionable merely because it asks for an opinion or contention that relates 
to fact or the application of law to fact, but the court may order that the interrogatory need not be 
answered until designated discovery is complete, or until a pretrial conference or some other time. 

(b) ANSWERS AND OBJECTIONS. 

(1) Responding Party. The interrogatories must be answered: 

(A) by the party to whom they are directed; or 

(B) if that party is a public or private corporation, a partnership, an association, or a 
governmental agency, by any officer or agent, who must furnish the information available to the 
party. 

(2) Time to Respond. The responding party must serve its answers and any objections within 30 
days after being served with the interrogatories. A shorter or longer time may be stipulated to under 
Rule 29 or be ordered by the court. 

(3) Answering Each Interrogatory. Each interrogatory must, to the extent it is not objected to, be 
answered separately and fully in writing under oath. 

(4) Objections. The grounds for objecting to an interrogatory must be stated with specificity. Any 
ground not stated in a timely objection is waived unless the court, for good cause, excuses the failure. 

(5) Signature. The person who makes the answers must sign them, and the attorney who objects 
must sign any objections. 
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(c) USE. An answer to an interrogatory may be used to the extent allowed by the Federal Rules of 
Evidence. 

(d) OPTION TO PRODUCE BUSINESS RECORDS. If the answer to an interrogatory may be determined by 
examining, auditing, compiling, abstracting, or summarizing a party's business records (including 
electronically stored information), and if the burden of deriving or ascertaining the answer will be 
substantially the same for either party, the responding party may answer by: 

(1) specifying the records that must be reviewed, in sufficient detail to enable the interrogating 
party to locate and identify them as readily as the responding party could; and 

(2) giving the interrogating party a reasonable opportunity to examine and audit the records and to 
make copies, compilations, abstracts, or summaries. 

Rule 34.  Producing Documents, Electronically Stored Information, and Tangible Things, or Entering 
onto Land, for Inspection and Other Purposes 

(a) IN GENERAL. A party may serve on any other party a request within the scope of Rule 26(b): 

(1) to produce and permit the requesting party or its representative to inspect, copy, test, or 
sample the following items in the responding party's possession, custody, or control: 

(A) any designated documents or electronically stored information—including writings, 
drawings, graphs, charts, photographs, sound recordings, images, and other data or data 
compilations—stored in any medium from which information can be obtained either directly or, if 
necessary, after translation by the responding party into a reasonably usable form; or 

(B) any designated tangible things; or 

(2) to permit entry onto designated land or other property possessed or controlled by the 
responding party, so that the requesting party may inspect, measure, survey, photograph, test, or 
sample the property or any designated object or operation on it. 

(b) PROCEDURE. 

(1) Contents of the Request. The request: 

(A) must describe with reasonable particularity each item or category of items to be inspected; 

(B) must specify a reasonable time, place, and manner for the inspection and for performing the 
related acts; and 

(C) may specify the form or forms in which electronically stored information is to be produced. 

(2) Responses and Objections. 
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(A) Time to Respond. The party to whom the request is directed must respond in writing within 
30 days after being served. A shorter or longer time may be stipulated to under Rule 29 or be 
ordered by the court. 

(B) Responding to Each Item. For each item or category, the response must either state that 
inspection and related activities will be permitted as requested or state an objection to the 
request, including the reasons. 

(C) Objections. An objection to part of a request must specify the part and permit inspection of 
the rest. 

(D) Responding to a Request for Production of Electronically Stored Information. The response 
may state an objection to a requested form for producing electronically stored information. If the 
responding party objects to a requested form—or if no form was specified in the request—the 
party must state the form or forms it intends to use. 

(E) Producing the Documents or Electronically Stored Information. Unless otherwise stipulated or 
ordered by the court, these procedures apply to producing documents or electronically stored 
information: 

(i) A party must produce documents as they are kept in the usual course of business or must 
organize and label them to correspond to the categories in the request; 

(ii) If a request does not specify a form for producing electronically stored information, a 
party must produce it in a form or forms in which it is ordinarily maintained or in a reasonably 
usable form or forms; and 

(iii) A party need not produce the same electronically stored information in more than one 
form. 

(c) NONPARTIES. As provided in Rule 45, a nonparty may be compelled to produce documents and 
tangible things or to permit an inspection. 

Rule 35.  Physical and Mental Examinations 

(a) ORDER FOR AN EXAMINATION. 

(1) In General. The court where the action is pending may order a party whose mental or physical 
condition—including blood group—is in controversy to submit to a physical or mental examination by 
a suitably licensed or certified examiner. The court has the same authority to order a party to produce 
for examination a person who is in its custody or under its legal control. 

(2) Motion and Notice; Contents of the Order. The order: 

(A) may be made only on motion for good cause and on notice to all parties and the person to 
be examined; and 
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(B) must specify the time, place, manner, conditions, and scope of the examination, as well as 
the person or persons who will perform it. 

(b) EXAMINER'S REPORT. 

(1) Request by the Party or Person Examined. The party who moved for the examination must, on 
request, deliver to the requester a copy of the examiner's report, together with like reports of all 
earlier examinations of the same condition. The request may be made by the party against whom the 
examination order was issued or by the person examined. 

(2) Contents. The examiner's report must be in writing and must set out in detail the examiner's 
findings, including diagnoses, conclusions, and the results of any tests. 

(3) Request by the Moving Party. After delivering the reports, the party who moved for the 
examination may request—and is entitled to receive—from the party against whom the examination 
order was issued like reports of all earlier or later examinations of the same condition. But those 
reports need not be delivered by the party with custody or control of the person examined if the 
party shows that it could not obtain them. 

(4) Waiver of Privilege. By requesting and obtaining the examiner's report, or by deposing the 
examiner, the party examined waives any privilege it may have—in that action or any other action 
involving the same controversy—concerning testimony about all examinations of the same condition. 

(5) Failure to Deliver a Report. The court on motion may order—on just terms—that a party deliver 
the report of an examination. If the report is not provided, the court may exclude the examiner's 
testimony at trial. 

(6) Scope. This subdivision (b) applies also to an examination made by the parties’ agreement, 
unless the agreement states otherwise. This subdivision does not preclude obtaining an examiner's 
report or deposing an examiner under other rules. 

Rule 36.  Requests for Admission 

(a) SCOPE AND PROCEDURE. 

(1) Scope. A party may serve on any other party a written request to admit, for purposes of the 
pending action only, the truth of any matters within the scope of Rule 26(b)(1) relating to: 

(A) facts, the application of law to fact, or opinions about either; and 

(B) the genuineness of any described documents. 

(2) Form; Copy of a Document. Each matter must be separately stated. A request to admit the 
genuineness of a document must be accompanied by a copy of the document unless it is, or has been, 
otherwise furnished or made available for inspection and copying. 
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(3) Time to Respond; Effect of Not Responding. A matter is admitted unless, within 30 days after 
being served, the party to whom the request is directed serves on the requesting party a written 
answer or objection addressed to the matter and signed by the party or its attorney. A shorter or 
longer time for responding may be stipulated to under Rule 29 or be ordered by the court. 

(4) Answer. If a matter is not admitted, the answer must specifically deny it or state in detail why 
the answering party cannot truthfully admit or deny it. A denial must fairly respond to the substance 
of the matter; and when good faith requires that a party qualify an answer or deny only a part of a 
matter, the answer must specify the part admitted and qualify or deny the rest. The answering party 
may assert lack of knowledge or information as a reason for failing to admit or deny only if the party 
states that it has made reasonable inquiry and that the information it knows or can readily obtain is 
insufficient to enable it to admit or deny. 

(5) Objections. The grounds for objecting to a request must be stated. A party must not object 
solely on the ground that the request presents a genuine issue for trial. 

(6) Motion Regarding the Sufficiency of an Answer or Objection. The requesting party may move to 
determine the sufficiency of an answer or objection. Unless the court finds an objection justified, it 
must order that an answer be served. On finding that an answer does not comply with this rule, the 
court may order either that the matter is admitted or that an amended answer be served. The court 
may defer its final decision until a pretrial conference or a specified time before trial. Rule 37(a)(5) 
applies to an award of expenses. 

(b) EFFECT OF AN ADMISSION; WITHDRAWING OR AMENDING IT. A matter admitted under this rule is conclusively 
established unless the court, on motion, permits the admission to be withdrawn or amended. Subject to 
Rule 16(e), the court may permit withdrawal or amendment if it would promote the presentation of the 
merits of the action and if the court is not persuaded that it would prejudice the requesting party in 
maintaining or defending the action on the merits. An admission under this rule is not an admission for 
any other purpose and cannot be used against the party in any other proceeding. 

Rule 56.  Summary Judgment 

(a) MOTION FOR SUMMARY JUDGMENT OR PARTIAL SUMMARY JUDGMENT. A party may move for summary 
judgment, identifying each claim or defense — or the part of each claim or defense — on which 
summary judgment is sought. The court shall grant summary judgment if the movant shows that there is 
no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law. 
The court should state on the record the reasons for granting or denying the motion. 

(b) TIME TO FILE A MOTION. Unless a different time is set by local rule or the court orders otherwise, a party 
may file a motion for summary judgment at any time until 30 days after the close of all discovery. 

(c) PROCEDURES. 

(1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must 
support the assertion by: 
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(A) citing to particular parts of materials in the record, including depositions, documents, electronically 
stored information, affidavits or declarations, stipulations (including those made for purposes of the 
motion only), admissions, interrogatory answers, or other materials; or 

(B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or 
that an adverse party cannot produce admissible evidence to support the fact. 

(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object that the material 
cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence. 

(3) Materials Not Cited. The court need consider only the cited materials, but it may consider other 
materials in the record. 

(4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be 
made on personal knowledge, set out facts that would be admissible in evidence, and show that the 
affiant or declarant is competent to testify on the matters stated. 

(d) WHEN FACTS ARE UNAVAILABLE TO THE NONMOVANT. If a nonmovant shows by affidavit or declaration that, 
for specified reasons, it cannot present facts essential to justify its opposition, the court may: 

(1) defer considering the motion or deny it; 
(2) allow time to obtain affidavits or declarations or to take discovery; or 
(3) issue any other appropriate order. 
(e) FAILING TO PROPERLY SUPPORT OR ADDRESS A FACT. If a party fails to properly support an assertion 
of fact or fails to properly address another party’s assertion of fact as required by Rule 56(c), the 
court may: 
(1) give an opportunity to properly support or address the fact; 
(2) consider the fact undisputed for purposes of the motion; 
(3) grant summary judgment if the motion and supporting materials — including the facts 
considered undisputed — show that the movant is entitled to it; or 
(4) issue any other appropriate order. 

(f) JUDGMENT INDEPENDENT OF THE MOTION. After giving notice and a reasonable time to respond, the court 
may: 

(1) grant summary judgment for a nonmovant; 
(2) grant the motion on grounds not raised by a party; or 
(3) consider summary judgment on its own after identifying for the parties material facts that 
may not be genuinely in dispute. 

(g) FAILING TO GRANT ALL THE REQUESTED RELIEF. If the court does not grant all the relief requested by the 
motion, it may enter an order stating any material fact — including an item of damages or other relief — 
that is not genuinely in dispute and treating the fact as established in the case. 

(h) AFFIDAVIT OR DECLARATION SUBMITTED IN BAD FAITH. If satisfied that an affidavit or declaration under this 
rule is submitted in bad faith or solely for delay, the court — after notice and a reasonable time to 
respond — may order the submitting party to pay the other party the reasonable expenses, including 
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attorney’s fees, it incurred as a result. An offending party or attorney may also be held in contempt or 
subjected to other appropriate sanctions 
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Defendants Chute Gerdeman, Inc. (“Chute”) and Mars, Incorporated (“Mars”) (collectively, 
“Defendants”), by and through counsel, hereby submit this motion to dismiss pursuant to Federal Rule 
of Civil Procedure 12(b)(6) on behalf of Chute and motion for judgment on the pleadings[FN1] pursuant 
to Federal Rule of Civil Procedure Rule 12(c) on behalf of Mars (“Motion”). Because Burck's Complaint 
(“Complaint”) fails to state a claim upon which relief may be granted, Defendants' Motion should be 
granted. 

FN1. Mars filed its Answer in this matter on March 17, 2008. 

Burck's Complaint asserts two causes of action: (1) violation of Burck's right of publicity under 
section 51 of the New York Civil Rights Law; and (2) false endorsement under section 43 of the Lanham 
Act, 15 U.S.C. § 1125(a). Burck contends that his rights under section 51 and the Lanham Act were 
violated by Defendants displaying in a mural and a video at Mars's Times Square M&M'S WORLD store 
two images of Mars's famous M&M'S Characters “dressed up exactly like” Burck's public persona, “The 
Naked Cowboy - white underwear, white cowboy hat, white cowboy boots, and white guitar included.” 
As fully set forth below, these allegations fail to state a claim under either section 51 or the Lanham Act. 

Burck' s right of publicity claim fails because he does not allege that Defendants have used his 
image, “portrait or picture,” which is all that section 51 prohibits. Accepting Burck's allegations as true - 
that Mars dressed up its M&M'S Characters in the same attire worn by Burck - this does not amount to 
use of Burck' s “portrait or picture” for purposes of section 51. Courts have narrowly construed the 
“portrait or picture” language of section 51, holding that a defendant's use is actionable only if 
consumers are likely to think that the image is actually a portrait or picture of the plaintiff himself. 
Within those guidelines, courts have stated that it is permissible for a defendant to use clothing and 
props that are suggestive of the plaintiff's public persona. Here, by dressing the famous M&M'S 
Characters in cowboy attire, Defendants have, at most, suggested aspects of Burck' s public persona. 
However, no consumer would mistake the disputed images - animated characters with the facial and 
physical attributes of the famous M&M'S Characters - for a portrait or picture of Burck himself. Because 
Burck has failed to allege use of his “portrait or picture,” he has failed to state a claim under section 51. 

Burck's Lanham Act-false endorsement claim also fails because Burck has not alleged facts, 
which if proven, could support the reasonable finding that Defendants' M&M'S Characters attired in 
cowboy paraphernalia are anything other than parodies. As this Court has previously observed, “‘parody 
is not really a separate ‘defense’ as such, but merely a way of phrasing the traditional response that 
customers are not likely to be confused as to source, sponsorship or approval.”'[FN2] Here, on the facts 
alleged, there is simply no basis to find that the M&M'S Characters allegedly attired as the Naked 
Cowboy would be confused by consumers as having been produced, sponsored or approved by Burck. 

FN2. Tommy Hilfiger Licensing, Inc. v. Nature Labs, LLC, 221 F. Supp. 2d 410, 416 (S.D.N.Y. 2002) 
(citation omitted) (granting summary judgment for defendant and finding permissible parody 
where defendant's “Timmy Holedigger” pet perfume constituted an “adaptation of Hilfiger' s 
famous mark [which] likely allows consumers both immediately to recognize the target of the 
joke and to appreciate the obvious changes to the marks that constitute the joke”). 
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This is particularly true in light of the fact that neither of the M&M'S “Cowboy” Characters is 
depicted alone. Rather, both are part of parodies of the New York City “experience.” For example, in 
both the mural and video other M&M'S Characters are depicted in familiar New York scenes and 
experiences, e.g., one M&M'S Character is seen climbing the Empire State Building like King Kong; 
another is dressed like the Statue of Liberty standing in the harbor; another attempts to get in a taxi cab 
but is bumped out of the way by an M&M'S Character who then jumps in the cab; and in yet another 
scene an M&M'S Character takes a ride in a horse-drawn carriage through Central Park. Both the mural 
and video are parodies of the New York City experience and each of the M&M'S Characters, including 
the M&M'S “Cowboy” Character, considered in this context, are unequivocally parodies of iconic New 
York City experiences and are clearly viewed by consumers as such.[FN3] 

FN3. See Spring Mills, Inc. v. Ultracashmere House, Ltd., 689 F.2d 1127, 1130 (2d Cir. 1982) 
(quoting McGregor-Coniger Inc. v. Drizzle Inc., 599 F.2d 1126, 1133 (2d Cir. 1979) (“[A]n inquiry 
into the degree of similarity between two marks does not end with a comparison of the marks 
themselves ....‘the setting in which a designation is used affects its appearance and colors the 
impression conveyed by it.”’). 

Because the facts as alleged cannot support a reasonable finding that consumers would be 
confused regarding the source, sponsorship or approval of the images, Burck' s Lanham Act-false 
endorsement claim also fails. Consequently, Burck has failed to state a claim for relief under either 
section 51 or the Lanham Act and Defendants' Motion therefore should be granted. 

BURCK'S FACTUAL ALLEGATIONS 

Burck alleges that over the past decade, he has “performed as a street entertainer in New York 
City's Times Square under the persona known as the Naked Cowboy.” (Compl. ¶ 5.) Burck alleges that he 
“has performed live for hundreds of thousands of people in his trademarked get-up, which features a 
white cowboy hat, white cowboy boots, white underpants, and an acoustic guitar.” ( Id. ¶ 6.) According 
to Burck's Complaint, his “name and likeness are registered trademarks” and as a result of his 
appearances in a variety of television programs, movies and music videos, Burck is a “prominent and 
well-known persona.” ( Id. ¶¶ 10-17, 20- 21.) 

Burck contends that Defendants have violated his rights because “[s]ince April 2007, on two 
oversize video billboards situated in the heart of Times Square, Mars has been running an animated 
cartoon advertisement featuring a blue ‘M&M’ dressed up exactly like The Naked Cowboy - white 
underwear, white cowboy hat, white cowboy boots, and white guitar included.” (Compl. ¶ 26.) Burck 
asserts that this usage is “unmistakably a reference to, and incorporation of, The Naked Cowboy's 
trademarked likeness.” ( Id. ¶ 27.) In addition, Burck asserts that “[t]here is also a pictorial version of the 
‘Naked Cowboy’ M&M ... [which] depicts the yellow M&M posing in the same trademarked get-up” used 
by Burck. ( Id. ¶ 30.) The two M&M'S Character images with which Burck takes issue are hereinafter 
referred to as the “M&M'S Cowboy Characters.” 

Burck alleges that “Chute Gerdeman is the agency which created both the video ad and the 
pictorial ad featuring the ‘Naked Cowboy’ M&M, and sold same to Defendant Mars for profit. ...” ( Id. ¶¶ 
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32-33.) Burck therefore asserts that Defendants are liable for false endorsement under Lanham Act 
Section 43(a) and for violating his right of publicity under section 51 of the New York Civil Rights Law. 

ARGUMENT 

A. Standard of Review 

A Rule 12(b)(6) motion “is designed to test the legal sufficiency of the complaint.” De Jesus v. 
Sears, Roebuck & Co., 87 F.3d 65, 69 (2d Cir. 1996). In deciding the motion, the Court “must accept as 
true [the] well-pleaded factual allegations in the Complaint and view them in the light most favorable to 
[the] Plaintiff[].” Id. However, “[b]ald contentions, unsupported characterizations, and legal conclusions 
are not well-pleaded allegations and will not defeat” a motion to dismiss. Telenor East Invest AS v. 
Altimo Holdings & Invs. Ltd., No. 07 Civ. 4829(DC), 2008 WL 782733, at *6 (S.D.N.Y. Mar. 25, 2008) (Chin, 
J.) (citations and internal quotation marks omitted); see also First Nationwide Bank v. Gelt Funding 
Corp., 27 F.3d 763, 771 (2d Cir. 1994) (“conclusions of law or unwarranted deductions of fact are not 
admitted”) (citation omitted) 

The same standard applies to a motion for judgment on the pleadings pursuant to Rule 12(c). 
See D'Alessio v. New York Stock Exch., Inc., 258 F.3d 93, 99 (2d Cir. 2001) (A motion for judgment on the 
pleadings pursuant to Fed. R. Civ. P. 12(c) is analyzed under the same standard applicable to a motion to 
dismiss for failure to state a claim pursuant to Fed. R. Civ.P. 12(b)(6).). In reviewing a Rule 12(b)(6) or 
Rule 12(c) motion, the “court may consider the pleadings and attached exhibits, documents 
incorporated by reference, and matters subject to judicial notice.” Telenor East Invest AS, 2008 WL 
782733, at *6; see also Life Prod. Clearing, LLC v. Angel, 530 F. Supp. 2d 646, 652 (S.D.N.Y. 2008) (Chin, 
J.). 

B. Burck Has Failed to State a Claim for Relief Under Section 51 of the New York Civil Rights Law 

Section 51 of the New York Civil Rights Law provides a cause of action for injunctive relief and 
damages to “[a]ny person whose name, portrait, picture or voice is used within this state for advertising 
purposes or for the purposes of trade without ... written consent. ...” N.Y Civil Rights Law § 51 
(McKinney Supp. 2008). To state a claim under section 51, “a plaintiff must prove three elements: (1) 
defendants used his name, portrait, picture, or voice (2) for purposes of trade or advertising, (3) without 
his written consent.” Cerasani v. Sony Corp., 991 F. Supp. 343, 356 (S.D.N.Y. 1998) (Chin, J.). 

Significantly, unlike some other jurisdictions, New York does not recognize a common law cause 
of action for violation of the right of publicity, and section 51 of the Civil Rights Law provides the sole 
vehicle for such claims. See Allen v. Nat'l Video, Inc., 610 F. Supp. 612, 621 (S.D.N.Y. 1985) (citing 
Stephano v. News Group Publ'ns, 474 N.E.2d 580, 584 (N.Y. 1984)). 

Under section 51, a plaintiff must establish that the defendant used the plaintiff's “portrait or 
picture” without authorization. Cerasani, 991 F. Supp. at 356. A plaintiff's “portrait or picture” “is not 
restricted to photographs, but generally comprises those representations which are recognizable as 
likenesses of the complaining individual.” Ali v. Playgirl, Inc., 447 F. Supp. 723, 726 (S.D.N.Y. 1978) 
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(citation omitted). However, this Court has held that the provisions of section 51 “must be construed 
narrowly.” Cerasani, 991 F. Supp. at 356. In this regard, “[m]erely suggesting certain characteristics of 
the plaintiff, without literally using his or her name, portrait, or picture, is not actionable under the 
statute.” Allen, 610 F. Supp. at 621 (citing Wojtowicz v. Delacorte Press, 374 N.E.2d 129, 130 (N.Y. 
1978)). 

This Court's discussion of the “portrait or picture” element of New York's right of publicity 
statute in Allen v. National Video, Inc., is instructive. 610 F. Supp. 612, 621 (S.D.N.Y. 1985). In Allen, the 
plaintiff, film actor and director Woody Allen, sought to enjoin the defendant's use of a celebrity look-
alike in an advertisement for a video rental store. Allen alleged that the defendant's physical 
resemblance to Allen, as well as his “pose, expression, and props,” rendered the photograph of 
defendant a “portrait or picture” of Allen under New York law. Id. at 624. The court rejected this 
argument, explaining that defendant's use of a celebrity look-alike, as a matter of law, was not a 
“portrait or picture” of Allen, because no consumer would conclude that the photograph at issue was 
actually a photograph of Allen. Id. In reaching its decision, the court framed its analysis as follows: 

[T]he question before the court is not whether some, or even most, people will be reminded of 
plaintiff when they see this advertisement. In order to find that the photograph contains 
plaintiff's “portrait or picture,” the court would have to conclude that most persons who could 
identify an actual photograph of plaintiff would be likely to think that this was actually his 
picture. This standard is necessary since we deal not with the question of whether an 
undisputed picture of plaintiff is recognizable to some, but whether an undisputed picture of 
defendant Boroff should be regarded, as a matter of law, to be a portrait or picture of plaintiff. 

Id. (emphasis added). Under this framework, the Allen court observed that “there are several physical 
differences between plaintiff's face and that of defendant Boroff,” including the defendant's “hair style 
and expression,” which were “out of step with plaintiff's post-‘Annie Hall’ appearance.” Id. Given those 
differences, the court concluded that although “the advertisement at bar clearly makes reference to 
plaintiff,” the court could not conclude that the photograph was, as a matter of law, Allen's “portrait or 
picture.” Id. 

The Allen court compared its facts with those at issue in Onassis v. Christian Dior-New York, Inc., 
122 Misc. 2d 603 (S. Ct. N.Y. Co. 1983), another well known New York right of publicity case in which the 
plaintiff Jacqueline Kennedy Onassis won an injunction against a magazine advertisement featuring a 
model who was made up to look like she was actually Jacqueline Kennedy Onassis. In the Allen court's 
view, the Onassis decision was “consistent with the long-standing requirement under section 51 that the 
commercial use complained of amount to a ‘portrait or picture’ of an individual, not merely the 
suggestion of some aspect of a person's public persona.” Allen, 610 F. Supp. at 623. Thus, “[w]hen, as in 
Onassis, the look-alike seems indistinguishable from the real person and the context of the 
advertisement clearly implies that he or she is the real celebrity, a court may hold as a matter of law 
that the look-alike's face is a ‘portrait or picture’ of plaintiff.” Id. 
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Applying the same analysis, Burck's allegation that the M&M'S Characters, attired in the Naked 
Cowboy's “trademarked get-up,” simply cannot give rise to a violation of section 51. No reasonable 
consumer, when viewing Defendants' famous[FN4] M&M'S Cowboy Characters dressed in Burck's 
alleged “trademark get-up” could conclude that those animated images were actually a picture of Burck, 
nor that the images were “indistinguishable” from Burck. Quite the opposite, the disputed images are 
readily recognizable as the world-famous M&M'S Characters with the facial features and physical 
attributes that consumers have come to associate with the famous M&M'S Characters. At most, 
Defendants have merely suggested certain characteristics of Burck' s public persona by dressing the 
M&M'S Characters in Burck' s alleged Naked Cowboy attire. Under Allen and Onassis, merely suggesting 
Burck' s persona in this manner simply does not and cannot amount to use of his “portrait or picture.” 

FN4. See Hershey Foods Corp. v. Mars, Inc., 998 F. Supp. 500, 506 (M.D. Pa. 1998) (noting that 
the M&M'S “candy pieces are ‘cultural icons' and [are] highly recognizable by the public. They 
serve to identify the M&M's brand candies to consumers”); Masterfoods USA v. Arcor USA, Inc., 
230 F. Supp. 2d 302, 310 (W.D.N.Y. 2002) (“Mars's M&M'S(R) mark is conceded by defendant to 
be famous and ‘instantly recognizable’.”); Eagle Snacks, Inc. v. Nabisco Brands, Inc., 625 F. Supp. 
571, 582 (D.N.J. 1985) (“M&M'S' [is a] very strong mark [], easily categorized as arbitrary or 
fanciful”). 

In correspondence with the Court, Burck has suggested that his section 51 claim is based on the 
Ninth Circuit's decision in White v. Samsung Electronics America, Inc., 971 F.2d 1395 (9th Cir. 1992). 
Burck's reliance on White is misplaced. In fact, that decision, which is arguably one of the most plaintiff-
favorable right of publicity decisions to date, supports dismissal of Burck' s section 51 claim. In White, 
celebrity game show hostess Vanna White sued Samsung for an ad featuring a robot dressed in a dress 
and blonde wig standing on what was plainly meant to be the “Wheel of Fortune” game show stage. In 
her complaint White alleged violation of California's right of publicity statute (Cal. Civil Code § 3344), 
which is substantively identical to New York's statute, as well as violation of California's common law 
right of publicity, and violation of her rights under the Lanham Act. The trial judge granted summary 
judgment against White on all three claims and she appealed. 

Affirming the trial judge's grant of summary judgment against White on her statutory right of 
publicity claim, the Ninth Circuit held that the California statute protects a person's “photograph or 
likeness,” and that “a robot with mechanical features, and not, for example, a manikin molded to 
White's precise features ... was not White's ‘likeness' within the meaning of section 3344.”[FN5] Id. at 
1397. The Ninth Circuit went on to hold that California's common law right of publicity was more 
expansive than California's statute, as it protected not only a person's photograph or likeness, but their 
“persona.” Id. at 1398. As New York's section 51 is substantively identical to California's section 3344, 
and because New York has no common law right of publicity,[FN6] the White decision provides no 
support for Burck's claim and indeed, to the contrary, provides further authority warranting its 
dismissal. 

FN5. Similarly, in Nurmi v. Peterson, 10 U.S.P.Q.2d 1775 (C.D. Cal. 1989) the court dismissed a 
plaintiff's right of publicity claim under the California statute, where the defendant's character 
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copied certain “props, clothes and mannerisms” associated with the plaintiff's character. Id. at 
1778. In the Nurmi court's view, because “the word ‘likeness' has been employed by the 
California Supreme Court to mean an exact copy of another's features and not merely a 
suggestive resemblance,” the plaintiff could not prevail. Id. at 1777-78. 

FN6. Stephano v. News Group Publ'n, 474 N.E.2d at 584 (“[T]he ‘right of publicity’ is 
encompassed under the Civil Rights Law as an aspect of the right of privacy, which ... is 
exclusively statutory in this State....”). 

Likewise, here, the facts as pled do not legally permit a finding that the blue or yellow M&M'S 
Character attired in “white underwear, white cowboy hat, white cowboy boots, and white guitar,” 
(Compl. ¶¶ 26, 30), is the “portrait or picture” of Burck, anymore than a robot in a blonde wig and dress, 
even when clearly meant to represent Vanna White, could legally be held to be her “likeness.” Indeed, 
even if a consumer were to conclude that the M&M'S Cowboy Characters bore a “suggestive 
resemblance” to Burck, no consumer would conclude that those characters were actually images of 
Burck himself. Consequently, Burck has failed to plead facts showing that Defendants used his “portrait 
or picture” as defined by section 51. Burck' s Complaint therefore fails to state a claim for violation of his 
right of publicity under section 51 and should be dismissed. 

C. Burck Has Failed to State a Claim for Relief For False Endorsement Under Section 43 of the Lanham 
Act. 

To properly plead a Lanham-Act false endorsement claim, Burck must allege facts, that if 
proved, would establish that the M&M'S Cowboy Characters were likely to mislead an appreciable 
number of consumers into believing that Burck sponsored, endorsed or otherwise approved of Mars's 
use of his “trademarked likeness.” Tommy Hilfiger Licensing, Inc. v. Nature Labs, LLC, 221 F. Supp. 2d 
410, 416 (S.D.N.Y. 2002). 

In deciding whether consumer confusion is likely, a court applies the factors first enunciated in 
Polaroid Corp. v. Polarad Electronics Corp., 287 F.2d 492, 495 (2d Cir. 1961), namely: (1) the strength of 
the plaintiff's trademark; (2) the degree of similarity between the parties' marks; (3) the proximity of the 
products; (4) the likelihood that the plaintiff will “bridge the gap” between the products; (5) the 
existence of actual confusion; (6) the defendant's good faith; (7) the quality of the defendant's product; 
and (8) the sophistication of the consumers. Merck & Co. v. Mediplan Health Consulting, Inc., 425 F. 
Supp. 2d 402, 411 (S.D.N.Y. 2006). 

In addition, in a case like this, where the Defendants have argued that their use is protected fair 
use in the form of parody, the court must also consider that in its analysis of the sufficiency of the 
Plaintiff's allegations. It has long been established that a parody is “a simple form of entertainment 
conveyed by juxtaposing the irreverent representation of the trademark with the idealized image 
created by the mark's owner.” Tommy Hilfiger Licensing, Inc., 221 F. Supp. 2d at 415 (quoting L.L. Bean, 
Inc. v. Drake Publishers, Inc., 811 F.2d 26, 34 (1st Cir. 1987)). To be deemed a permissible parody, rather 
than an infringement, “[a] parody must convey two simultaneous - and contradictory - messages: that it 
is the original, but also that it is not the original and is instead a parody.” Cliffs Notes, Inc. v. Bantam 
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Doubleday Dell Publ'g Group, Inc., 886 F.2d 490, 494 (2d Cir. 1989). “To the extent that it does only the 
former but not the latter, it is not only a poor parody but also vulnerable under trademark law, since the 
customer will be confused.” Id. In this regard, parody “is not really a separate ‘defense’ as such, but 
merely a way of phrasing the traditional response that customers are not likely to be confused as to 
source, sponsorship or approval.” Tommy Hilfiger Licensing, Inc., 221 F. Supp. 2d at 416 (citation 
omitted). 

Although the Polaroid factors “plainly involve factual inquiries, the application of these factors 
to the ultimate question of likelihood of confusion is a question of law.” Tommy Hilfiger Licensing, Inc., 
221 F. Supp. 2d at 416. Where the factors, assessed based on the facts as alleged, fall in the defendant's 
favor as a matter of law, dismissal or judgment on the pleadings is appropriate. Accord id. Here, analysis 
of the Polaroid factors invariably leads to the conclusion that the facts as alleged can only support a 
finding that the M&M'S Cowboy Characters would be viewed by consumers as parodies, and that 
consumers are not likely to be confused into believing that Burck has sponsored, approved or endorsed 
Defendants' use of his alleged “trademarked likeness.” 1. Strength of the Plaintiff's Mark 

1. Strength of the Plaintiff's Mark 

Burck's Complaint alleges that his trademark is strong. ( See, e.g., Compl. ¶ 9 (alleging that 
Burck's “trademarked likeness” is “the sine qua non of a surging career as the most famous busker in the 
entertainment capital of the world”); id. at ¶ 25 (Burck' s likeness is “well- recognized”).) In an ordinary 
trademark infringement case, the strength of a plaintiff's mark weighs in favor of the plaintiff. In cases of 
parody however, the opposite is true. See Tommy Hilfiger Licensing, Inc., 221 F. Supp. 2d at 416 (quoting 
6 J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition § 31:153 (4th ed. 2001) (“The 
strength and recognizability of the [plaintiff's] mark may make it easier for the audience to realize that 
the use is a parody and a joke on the qualities embodied in the trademarked word or image.”). Indeed, 
“it is precisely because of the mark's fame and popularity that confusion is avoided, and it is this lack of 
confusion that a parodist depends upon to achieve the parody.” Tommy Hilfiger Licensing, Inc., 221 F. 
Supp. 2d at 416. Moreover, where the defendant's mark is also strong, the likelihood of confusion is 
even further reduced. See Yankee Publ'g Inc. v. News Am. Publ'g Inc., 809 F. Supp. 267, 273 (S.D.N.Y. 
1992) (“Where the plaintiff's mark is being used as part of a jest or commentary ... [and] both plaintiff 
['s] and defendant's marks are strong, well recognized, and clearly associated in the consumers' mind 
with a particular distinct ethic ... confusion is avoided ....”). 

In Tommy Hilfiger Licensing, Inc., the Court denied Plaintiff Hilfiger's claim for trademark 
infringement, and found that the defendant's use of the name “Timmy Holedigger” for a brand of pet 
perfume was a permissible parody of Hilfiger's trademarks. 221 F. Supp.2d at 416. The Court reasoned 
that “Nature Labs' adaptation of Hilfiger's famous mark likely allows consumers both immediately to 
recognize the target of the joke and to appreciate the obvious changes to the marks that constitute the 
joke. A distinctive mark will not favor plaintiff in these circumstances.” Id. at 416. 

Accepting Burck' s allegations as true, the same circumstances would exist here. The alleged 
strength and recognizability of Burck' s “trademarked likeness” will allow consumers immediately to 
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recognize the target of the parody - Burck - and to appreciate the obvious changes to the marks that 
constitute the parody: namely, the fact that the alleged Naked Cowboy's attire appears on an M&M'S 
Character, and not on Burck. Moreover, as in Yankee Publishing, the fact that Mars's marks - the M&M'S 
Characters - are widely recognized by consumers, further alleviates the possibility of consumer 
confusion. See Hershey Foods Corp. v. Mars, Inc., 998 F. Supp. 500, 506 (M.D. Pa. 1998) (noting that the 
M&M'S “candy pieces are ‘cultural icons' and [are] highly recognizable by the public. They serve to 
identify the M&M's brand candies to consumers”); Masterfoods USA v. Arcor USA, Inc., 230 F. Supp. 2d 
302, 310 (W.D.N.Y. 2002) (“Mars's M&M'S(R) mark is conceded by defendant to be famous and 
‘instantly recognizable”); Eagle Snacks, Inc. v. Nabisco Brands, Inc., 625 F.Supp. 571, 582 (D.N.J. 1985) 
(“M&M'S' [is a] very strong mark [], easily categorized as arbitrary or fanciful”). Consequently, this factor 
weighs in favor of Defendants. 

2. Similarity of the Marks 

This factor considers the visual similarities between the parties' marks, as well as the context in 
which those marks are used. In cases of parody, “[i]t is necessary for the [defendant] to conjure up the 
[plaintiff's trademark] ... for there to be a parody at all.” Tommy Hilfiger Licensing, Inc., 221 F. Supp. 2d 
at 417. However, “a parody also relies on ‘equally obvious dissimilarit[ies] between the marks' to 
produce its desired effect.” Id. (quoting Tetley, Inc. v. Topps Chewing Gum, Inc., 556 F. Supp. 785, 790 
(E.D.N.Y. 1983); see also Jordache Enters. v. Hogg Wyld, Ltd., 828 F.2d 1482, 1486 (10th Cir. 1987) (“A 
parody relies upon a difference from the original mark, presumably a humorous difference, in order to 
produce its desired effect”). In addition, the context in which the parody is displayed also may serve to 
prevent confusion. See Tommy Hilfiger Licensing, Inc., 221 F. Supp. 2d at 417 (quoting McCarthy § 
31:155 (“If the difference in wording or appearance of the designation together with the context and 
overall setting is such to convey to the ordinary viewer that this is a joke, not the real thing, then 
confusion as to source, sponsorship, affiliation, or connection is unlikely.”). 

Here, the marks at issue are Burck's alleged “trademarked likeness” (consisting of Burck dressed 
in a white cowboy hat, underpants, and boots while holding a guitar) and Defendants' famous M&M'S 
Characters, which consist of the famous yellow and blue M&M'S Characters with the visible ”M” on their 
M&M'S bodies, white gloves, mouths, large oval eyes, eyebrows, hands and feet,[FN7] attired in the 
alleged Naked Cowboy “trademarked get-up.” On the facts as alleged, Defendants' Characters are classic 
examples of parody. The images conjure up just enough of Burck's trademark (specifically, the hat, 
boots, underpants and guitar) for consumers to recognize the target of the parody, while at the same 
time making “obvious changes to the marks that constitute the joke,” namely, the depiction of the 
cowboy attire on the bodies of animated M&M'S Characters, rather than on Burck himself. See Tommy 
Hilfiger Licensing, Inc., 221 F. Supp. 2d at 416. 

FN7. While Burck' s Complaint does not detail the characteristics of the M&M's Characters, the 
Court may take judicial notice of them as they are available on Mars's M&M'S website at 
http://us.mms.com/us/about/characters. See Fed. R. Evid. 201; Bridgeway Corp. v. Citibank, 45 
F. Supp. 2d 276, 278 n.2 (S.D.N.Y. 1999) (taking judicial notice of historical information on Liberia 
on the “Geocities” Web site). See also Laborers' Pension Fund v. Blackmore Sewer Constr., Inc., 

http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1998082395&referenceposition=506&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=345&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2002707144&referenceposition=310&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=4637&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2002707144&referenceposition=310&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=4637&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1985163437&referenceposition=582&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=345&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2002519555&referenceposition=417&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=4637&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2002519555&referenceposition=417&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=4637&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1983109377&referenceposition=790&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=345&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1983109377&referenceposition=790&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=345&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1987112485&referenceposition=1486&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=350&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2002519555&referenceposition=417&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=4637&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?serialnum=0295706419&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=0119215&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?serialnum=0295706419&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=0119215&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2002519555&referenceposition=416&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=4637&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2002519555&referenceposition=416&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=4637&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?tc=-1&docname=USFRER201&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=1004365&tf=-1&findtype=L&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1999094644&referenceposition=278&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=4637&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1999094644&referenceposition=278&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=4637&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=2002460880&referenceposition=607&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW10.06&db=506&tf=-1&findtype=Y&fn=_top&mt=208&vr=2.0&pbc=47FB08C5&tc=-1&ordoc=2016248246�


10 
 

298 F.3d 600, 607 (7th Cir. 2002) (taking judicial notice of information regarding a bank's 
ownership from the bank's Web site). 

Numerous decisions have found parody, and not false endorsement, in similar circumstances. 
For example, the court in Eveready Battery Co. v. Adolph Coors, Inc., 765 F. Supp. 440, 450 (N.D. Ill. 
1991), found parody, not false endorsement, where the defendant used actor Leslie Nielsen dressed in 
rabbit ears, tail and feet and banging a drum in a television commercial to parody the well-known 
“Energizer Bunny” trademark. Id. Given the insertion of Mr. Nielsen into the bunny attire associated 
with the plaintiff, the court held that no consumer confusion would occur because “the unmistakable 
differences between the Energizer Bunny and Leslie Nielsen in modified rabbit attire arguably generate 
much of the humor in the Coors parody.” Id. 

Similarly, the court in World Wrestling Fed'n v. Big Dog Holdings, Inc., 280 F. Supp. 2d 413, 434 
(W.D. Pa. 2003) held that “dogified” images of professional wrestlers and related slogans used on 
defendant's t-shirts would be perceived by consumers as a parody of the wrestlers, not as implying 
endorsement by them. Id. The court emphasized that the significant differences between the plaintiffs 
marks and the “dogified” images used by defendant would clearly convey the parody. See id. (“[T]he 
most obvious difference is that WWE's images of THE ROCK are photographs of Dwayne Johnson, while 
Big Dog's ‘Rock-weiler’ graphic is a sketch of a dog caricatured as the WWE character ... [thus,] it 
remains obvious that the Big Dog graphic is a dog, not THE ROCK”). Consequently, the WWE court 
explained, “the difference in wording and appearance of the phrases together with the use of dogs as 
wrestling characters conveys to the ordinary consumer that this is an obvious joke.” Id. at 435; see also 
Tommy Hilfiger Licensing, Inc., 221 F. Supp. 2d at 417 (granting summary judgment for the defendant, 
and finding permissible parody where defendant's “Timmy Holedigger” pet perfume was an “adaptation 
of Hilfiger' s famous mark [which] likely will allow consumers both immediately to recognize the target 
of the joke and to appreciate the obvious changes to the marks that constitute the joke”); Hormel Foods 
Corp. v. Jim Henson Prods., Inc., 73 F.3d 497, 503-04 (2d Cir. 1996) (visual dissimilarities between 
defendant's “Spa'am” mark and plaintiffs SPAM mark, and the “parodic context in which the name 
‘Spa'am’ appears will distinguish the marks in the consumer's mind”). 

The same is true here. Although the M&M'S Cowboy Characters evoke certain aspects of Burck's 
alleged trademark, the M&M'S Characters embody obvious changes to the mark that constitute a 
“joking variation on the original” alleged Naked Cowboy character. See Tommy Hilfiger Licensing, Inc., 
221 F. Supp. 2d at 417. These changes “reinforce the imitative, yet comedic scheme inherent in a 
humorous takeoff.” Id. 

Moreover, the context in which the M&M'S Cowboy Characters are displayed further reinforces 
the comedic and parodic intent of the images, and alleviates any possibility of consumer confusion. The 
M&M'S Cowboy Characters were displayed as part of mural depicting a number of the M&M'S 
Characters and as part of an animated video shown on video billboards near Times Square. (Compl., at 
¶¶ 26-30.) As noted previously, both displayed the M&M'S Cowboy Characters not in isolation, but 
rather as part of a series of parodies of the “New York City experience.” For example, in both the mural 
and video, other M&M'S Characters are depicted in familiar New York scenes and experiences, e.g., one 
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M&M'S Character is seen climbing the Empire State Building acting like King Kong; another is dressed 
like the Statue of Liberty standing in the harbor; yet another attempts to get in a taxi cab but is bumped 
out of the way by an M&M'S Character who then jumps in the cab; and in another scene an M&M'S 
Character takes a ride in a carriage through Central Park. 

Both the mural and video are parodies of the New York City experience and each of the M&M'S 
Characters, including the M&M'S Cowboy Characters, considered in this context, are unequivocally 
parodies of iconic New York City scenes and experiences, and will clearly be viewed by consumers as 
such. See Tommy Hilfiger Licensing, Inc., 221 F. Supp. 2d at 417-18 (defendant's presentation of its 
“Timmy Holedigger” pet perfume alongside “a variety of other parody pet colognes, such as CK-9 and 
Pucci ... reinforces the message that the perfumes are a parody, and that they come from a single source 
rather than the multiple sources of the parodied marks”); Hormel Foods Corp., 73 F.3d at 503 (given that 
defendant's parody was “another in a long line of Muppet lampoons” consumers were “likely to see the 
name ‘Spa'am’ as the joke it was intended to be”). As such, the similarity of the marks factor should be 
weighed in favor of Defendants. 

3. Proximity of the Products 

Burck has not alleged, nor could he, that the parties' products are similar. Indeed, the products 
offered under Mars and Burck' s respective marks are wholly dissimilar. Burck offers “street 
performances” under his “trademarked likeness.” (Compl. at ¶ 7.) Mars, on the other hand, offers 
chocolate candies under its M&M'S Characters trademarks. Because the parties' products are 
completely unrelated, this factor should be weighed in favor of Defendants. See Eveready Battery Co., 
765 F. Supp. at 450 (no likelihood of confusion where the parties' products “do not overlap in any 
significant manner”). 

4. Likelihood of Bridging the Gap 

This factor examines “the likelihood that the senior user will enter the junior user's market in 
the future, or that consumers will perceive the senior user as likely to do so.” Star Indus., Inc. v. Bacardi 
& Co. Ltd., 412 F.3d 373, 387 (2d Cir. 2005). Thus, in this case, the relevant inquiry is the likelihood that 
Burck will enter Mars's market and begin selling chocolate candies under his “trademarked likeness.” 
Burck's Complaint contains no allegations that Burck intends to begin selling chocolate candies, and 
instead pleads only that Burck has used his “trademarked likeness” in connection with “street 
performances.” (Compl. ¶ 7.) As such, this factor weighs in favor of Defendants. See Hormel, 73 F.3d at 
504 (weighing the “likelihood of bridging the gap” factor in favor of defendant where “Hormel has 
shown no intention of entering the field of puppet entertainment ... and there is no evidence that 
consumers would relate Hormel to such an enterprise”). 

5. Actual Confusion 

Burck's Complaint contains no allegations that Mars's use of the M&M'S Cowboy Characters has 
caused any actual confusion among consumers. Although evidence of actual confusion is not required in 
order for a plaintiff to prevail, “[i]f consumers have been exposed to two allegedly similar trademarks in 
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the marketplace for an adequate period of time and no actual confusion is detected ... that can be [a] 
powerful indication that the junior trademark does not cause a meaningful likelihood of confusion.” 
Tommy Hilfiger Licensing, Inc., 221 F. Supp. 2d at 419 (citations and internal quotation marks omitted). 
Burck alleges that Mars has displayed the M&M'S Cowboy Characters “[s]ince April 2007 ... on two 
oversized video billboards situated in the heart of Times Square.” (Compl. ¶ 26.) Despite the alleged 
duration and prominence of Mars's display of the disputed images, Burck does not allege that they have 
caused any actual consumer confusion. Consequently, this factor also weighs in favor of Defendants. 

6. Defendants' Bad Faith 

The bad faith factor evaluates whether the defendant acted with “an intent to capitalize on 
consumer deception or hitch a free ride on plaintiff's good will.” Tommy Hilfiger Licensing, Inc., 221 F. 
Supp. 2d at 419. However, “an intent to parody is not an intent to confuse the public.” Jordache Enters., 
Inc., 828 F.2d at 1486. In this regard, a parodist's “intent is not ... to confuse the public but rather to 
amuse. Id.; see also Tommy Hilfiger Licensing, Inc., 221 F. Supp. 2d at 419-20 (quoting Anheuser-Busch, 
Inc. v. L&L Wings, Inc., 962 F.2d 316, 321-22 (4th Cir. 1992)) (“The commercial success of a parodist's 
product is attributable to consumers who purchased because ‘they were amused by the cleverness of 
[the] design,’ and not because they believed it to be the original.”). Here, Defendants' intent in adapting 
Burck' s “trademarked likeness” was to create a parody, not to cause consumer confusion. 
Consequently, this factor also weighs in favor of Defendants. Incidentally, it is arguably the case that if 
anyone benefited from Defendants' parody of the Naked Cowboy's “trademarked get-up” on the 
famous M&M'S Characters on large video billboards “in the entertainment capital of the world,” (Compl. 
¶ 25), it was Burck, not Defendants. 

7. Quality of Defendants' Product 

Where a defendant's product is inferior or equal in quality to the plaintiff's products, this factor 
weighs in favor of the plaintiff. See Hormel Foods, 73 F.3d at 505 (“[A]n inferior product may cause 
injury to the ... trademark owner because people may think that the senior and junior products came 
from the same source ... or ... products of equal quality may tend to create confusion as to source 
because of this very similarity.”). Burck's Complaint contains no allegations as to the quality of Mars's or 
Burck's goods and services. Therefore, this factor weighs in favor of Defendants. See Funrise Canada 
(HK) Ltd. v. Zauder Bros., Inc., No. 99-CV- 1519 (ARR), 1999 WL 1021810, at *24 (E.D.N.Y. July 2, 1999) 
(weighing this factor in defendants' favor where plaintiff provided “no evidence or argument that 
defendants' products are of inferior quality”). 

8. Sophistication of Consumers 

The final factor to be considered is the sophistication of the consumers and the degree of care 
likely to be exercised in purchasing the parties' products. As a general rule, “[t]he more sophisticated 
the consumers, the less likely they are to be misled by similarity in marks.” Katz v. Modiri, 283 F. Supp. 
2d 883, 898 (S.D.N.Y. 2003). Burck's Complaint does not contain any allegations regarding the 
sophistication of the parties' consumers, nor the level of care likely to be exercised by consumers when 
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making purchasing decisions. This factor, therefore, should be weighed in favor of Mars. See Lemme v. 
Nat'l Broad. Co., 472 F. Supp.2d 433, 451 (E.D.N.Y. 2007). 

Consequently, because each of the Polaroid factors, analyzed based on the facts alleged by 
Burck weighs in favor of Defendants, Burck's Complaint fails to state a claim upon which relief may be 
granted for false endorsement under section 43 of the Lanham Act and dismissal and judgment on the 
pleadings is proper. 

CONCLUSION 

For the foregoing reasons, Burck has failed to state a claim upon which relief may be granted 
for: (1) violation of his right of publicity under section 51 of the New York Civil Rights Law; or (2) false 
endorsement under section 43 of the Lanham Act. Consequently, the Court should grant Defendant 
Chute's motion to dismiss pursuant to Rule 12(b)(6), and Defendant Mars's motion for judgment on the 
pleadings pursuant to Rule 12(c). 

Dated: April 25, 2008 
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571 F.Supp.2d 446 

United States District Court, S.D. New York. 

Robert BURCK d/b/a The Naked Cowboy, Plaintiff, 
v. 

MARS, INCORPORATED and Chute Gerdeman, Inc., Defendants. 

June 23, 2008. 

OPINION 

CHIN, District Judge. 

This is the case of The Naked Cowboy versus The Blue M & M. 

[Image omitted.] 

Plaintiff Robert Burck is a “street entertainer” who performs in New York City's Times Square as 
The Naked Cowboy, wearing only a white cowboy hat, cowboy boots, and underpants, and carrying a 
guitar strategically placed to give the illusion of nudity. He has registered trademarks to “The Naked 
Cowboy” name and likeness. 

Beginning in April 2007, defendants Mars, Incorporated (“Mars”) and Chute Gerdeman, Inc. 
(“Chute”) began running an animated cartoon advertisement on two oversized video billboards in Times 
Square, featuring a blue M & M dressed “exactly like The Naked Cowboy,” wearing only a white cowboy 
hat, cowboy boots, and underpants, and carrying a guitar. 

In this case, Burck sues defendants for compensatory and punitive damages. He alleges that 
defendants have violated his “right to publicity” under New York law and infringed his trademarks under 
federal law by using his likeness, persona, and image for commercial purposes without his written 
permission and by falsely suggesting that he has endorsed M & M candy. 

Three motions are before the Court: Chute moves pursuant to Fed.R.Civ.P. 12(b)(6) to dismiss 
the complaint; Mars moves pursuant to Fed.R.Civ.P. 12(c) for judgment on the pleadings; and Burck 
moves pursuant to Fed.R.Civ.P. 12(f) to strike certain of defendants' affirmative defenses. 

For the reasons that follow, Burck's motion is denied and defendants' motions are denied in part 
and granted in part. Burck's right to privacy claim (denominated as a right of publicity claim) is 
dismissed, for the New York statute protects  the name, portrait, or picture of a “living person,” not a 
character created or a role performed by a living person. Burck may proceed, however, with his false 
endorsement claim, for he plausibly alleges that consumers seeing defendants' advertisements would 
conclude-incorrectly-that he had endorsed M & M candy. 

BACKGROUND 

A. The Facts 
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As alleged in the complaint and set forth in the exhibits incorporated therein by reference, the 
facts are as follows: 

For the past ten years, Burck “has performed as a street entertainer in New York City's Times 
Square under the persona known as The Naked Cowboy,” wearing only “a white cowboy hat, white 
cowboy boots, white underpants, and an acoustic guitar.” (Compl.¶¶ 5, 6). His street performances 
“have become a fixture of New York City culture, as well as one of the top tourist attractions” in Times 
Square. ( Id. ¶ 7). 

The Naked Cowboy has become “a prominent and well-known persona,” and Burck has 
registered trademarks to The Naked Cowboy name and likeness. ( Id. ¶¶ 20, 21). In addition to 
performing in Times Square, Burck has appeared as The Naked Cowboy in various television shows, 
movies, and video games. ( Id. ¶¶ 10-19). He has also licensed his name and likeness to companies for 
endorsements and advertisements. ( Id. ¶ 22). For instance, he appeared in a Chevrolet commercial that 
debuted during Super Bowl XLI. ( Id. ¶ 23). 

Mars sells candies and chocolate products, including the world-famous M & M's. ( Id. ¶ 33). 
Mars retained Chute, an advertising and design agency, to create a video for two electronic billboards in 
Times Square and a mural for its M & M World store located in Times Square. ( Id. ¶¶ 32, 33). 

The video (an animated cartoon) featured “a blue ‘M & M’ dressed up exactly like The Naked 
Cowboy-white underwear, white cowboy hat, white cowboy boots, and white guitar.” ( Id. ¶ 26; see DX 
C).FN1 In addition to the M & M Cowboy character, the video showed other M & Ms as famous New 
York figures, such as the Statue of Liberty and King Kong, as well as everyday New Yorkers and tourists 
engaging in typical New York activities such as hailing a cab and riding a carriage through Central Park. 
Beginning in April 2007 (Compl. ¶ 29), the video “played on a continuous loop every few minutes over a 
nine-month period” (Tr. at 22). 

FN1. References to “DX” are to defendants' exhibits submitted at the oral argument on June 11, 
2008. These exhibits are referred to in the complaint and are deemed incorporated therein by 
reference. ( See Transcript of Proceedings of June 11, 2008 (“Tr.”) at 4). 

The mural inside the M & M World store was a snapshot of the heart of Times Square, 
transformed into an animated world populated by M & M characters. (Compl. ¶ 30; see DX B1). Neon 
lights, oversized billboards advertising Broadway shows, and familiar landmarks, such as the Cup 
Noodles sign, filled the scene. Many of the signs and billboards in the mural were altered to incorporate 
the M & M logo or candy themes, such as replacing “STOMP” (the name of a show) with the word 
“CHOMP” and substituting a red M & M in place of the red heart in the logo“I <<heart>> NY.” In the 
middle of the mural, in the midst of a cluster of billboards, was a small billboard featuring a yellow M & 
M wearing The Naked Cowboy's signature costume. (DX B1). 

Defendants did not request, nor did they receive, permission from Burck to use a likeness of The 
Naked Cowboy for the M & M Cowboy characters. (Compl. ¶ 25). 
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B. Procedural History 

Burck commenced this action on February 11, 2008, asserting two causes of action: trademark 
infringement under section 1125(a) of the Lanham Act, 15 U.S.C. § 1125(a), and violation of section 51 of 
the N.Y. Civil Rights Law, N.Y. Civ. Rights Law § 51 (McKinney Supp.2008). Mars answered on March 17, 
2008, asserting twelve affirmative defenses, including fair use, the First Amendment, and parody (the 
eighth, ninth, and tenth affirmative defenses, respectively). 

These motions followed. I heard argument on June 11, 2008 and reserved decision. 

DISCUSSION 

I start with defendants' motions, addressing first Burck's right of privacy claim under New York 
law and second his trademark infringement claim under the Lanham Act. I then turn to Burck's motion 
to strike certain affirmative defenses. 

A. Defendants' Motions 

1. Motion to Dismiss Standards 

Motions pursuant to Rule 12(c) for judgment on the pleadings are governed by the same 
standards applicable to Rule 12(b)(6) motions to dismiss for failure to state a claim upon which relief 
may be granted. Cleveland v. Caplaw Enterprises, 448 F.3d 518, 521 (2d Cir.2006). On a Rule 12(b)(6) 
motion to dismiss a complaint, the court must accept a plaintiff's factual allegations as true and draw all 
reasonable inferences in his favor. Bernheim v. Litt, 79 F.3d 318, 321 (2d Cir.1996); see Erickson v. 
Pardus, --- U.S. ----, 127 S.Ct. 2197, 2199, 167 L.Ed.2d 1081 (2007) (per curiam); Bell Atl. Corp. v. 
Twombly, 550 U.S. 544, 127 S.Ct. 1955, 1965, 167 L.Ed.2d 929 (2007). 

In its recent decision in Bell Atlantic Corp., the Supreme Court announced the “retirement” of 
the oft-quoted “no set of facts” language from Conley v. Gibson, 355 U.S. 41, 45-47, 78 S.Ct. 99, 2 
L.Ed.2d 80 (1957), adopting in its place a “plausibility” standard. Bell Atl. Corp., 127 S.Ct. at 1969. As 
interpreted by the Second Circuit, Bell Atlantic Corp. did not announce a “universal standard of 
heightened fact pleading, but ... instead requir[es] a flexible ‘plausibility standard,’ which obligates a 
pleader to amplify a claim with some factual allegations in those contexts where such amplification is 
needed to render the claim plausible.” Iqbal v. Hasty, 490 F.3d 143, 157-58 (2d Cir.2007). The question is 
whether the pleading alleges “ ‘enough facts to state a claim for relief that is plausible on its face.’ ” 
Patane v. Clark, 508 F.3d 106, 111-12 (2d Cir.2007) (quoting Bell Atl. Corp., 127 S.Ct. at 1974). 

2. The Right of Privacy Claim 

a. The Statute 

The right to privacy has been recognized by statute in New York for more than a century. See 
Groden v. Random House, Inc., 61 F.3d 1045, 1048 (2d Cir.1995). The New York legislature enacted 
sections 50 and 51 of the Civil Rights Law to protect against “nonconsensual commercial appropriations 
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of the name, portrait or picture of a living person.” Finger v. Omni Publ'ns. Int'l, Ltd., 77 N.Y.2d 138, 141, 
564 N.Y.S.2d 1014, 566 N.E.2d 141 (1990); see also Arrington v. New York Times Co., 55 N.Y.2d 433, 439, 
449 N.Y.S.2d 941, 434 N.E.2d 1319 (1982). There is no common law right to privacy or publicity in New 
York, and thus sections 50 and 51 provide the only remedy for such claims. Groden, 61 F.3d at 1049. 

Section 50 of the New York Civil Rights Law makes it a misdemeanor to use “for advertising 
purposes, or for the purposes of trade, the name, portrait or picture of any living person without having 
first obtained the written consent of such person.” N.Y. Civ. Rights Law § 50 (McKinney 1992). Section 51 
creates a cause of action for the invasion of the “right of privacy” granted by section 50. See Zacchini v. 
Scripps-Howard Broad. Co., 433 U.S. 562, 571 n. 6, 97 S.Ct. 2849, 53 L.Ed.2d 965 (1977). Section 51 
provides: 

Any person whose name, portrait, picture or voice is used within this state for advertising 
purposes or for the purposes of trade without the written consent first obtained as above 
provided [in section 50] may maintain an equitable action ... to prevent and restrain the use 
thereof; and may also sue and recover damages for any injuries sustained by reason of such use. 

N.Y. Civ. Rights Law § 51 (McKinney Supp.2008). To maintain a civil action under section 51, a plaintiff 
must show that the defendant (1) used his name, portrait, picture, or voice, (2) for advertising or trade 
purposes, (3) without his written consent. Allen v. Nat'l Video, Inc., 610 F.Supp. 612, 621 (S.D.N.Y.1985). 

Sections 50 and 51 are limited in their reach because of the First Amendment. They do not 
apply, for example, to “reports of newsworthy events or matters of public interest.” Messenger v. 
Gruner + Jahr Printing & Publ'g, 94 N.Y.2d 436, 441, 706 N.Y.S.2d 52, 727 N.E.2d 549 (2000). Likewise, 
they do not apply to works of art. Hoepker v. Kruger, 200 F.Supp.2d 340, 349 (S.D.N.Y.2002). For 
example, the use of a town justice's picture without his permission was held not to violate section 50 
where it was used as part of a painting that was a caricature and parody. Altbach v. Kulon, 302 A.D.2d 
655, 657, 754 N.Y.S.2d 709 (3d Dep't 2003). Similarly, “entertainment broadcasts” that involve, for 
example, humor and comedy are forms of expression that may also be protected by the First 
Amendment, although not categorically. See Geary v. Goldstein, 831 F.Supp. 269, 273 (S.D.N.Y.1993) 
(quoting Frank v. Nat'l Broad. Co., 119 A.D.2d 252, 257, 506 N.Y.S.2d 869 (2d Dep't 1986)). 

Over the years there has been much litigation over what constitutes a person's “portrait” or 
“picture” for purposes of sections 50 and 51. It is settled that “any recognizable likeness, not just an 
actual photograph, may qualify as a ‘portrait or picture.’ ” Allen, 610 F.Supp. at 622 (citing Ali v. Playgirl, 
Inc., 447 F.Supp. 723, 726 (S.D.N.Y.1978)). Ali involved a composite photograph and drawing of a naked 
African-American man in a boxing ring, with facial features recognizable as those of Muhammad Ali. 447 
F.Supp. at 726. The court held that this was a portrait or picture of the former world heavyweight boxing 
champion. Id. Similarly, in Young v. Greneker Studios, 175 Misc. 1027, 26 N.Y.S.2d 357 (N.Y.Sup.Ct.1941), 
the court held that a manikin that was modeled on the plaintiff was a portrait or picture of her. Id. at 
1027-28, 26 N.Y.S.2d 357. The court explained that “[t]he words ‘picture’ and ‘portrait’ are broad 
enough to include any representation [of a living person], whether by photograph, painting or 
sculpture.” Id. at 1028, 26 N.Y.S.2d 357. 
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The use in advertisements of “look-alikes”-models who look like celebrities-has generated 
lawsuits. The Supreme Court, New York County, held that the use in an advertisement of a model who 
looked like Jacqueline Kennedy Onassis violated sections 50 and 51. Onassis v. Christian Dior-New York, 
Inc., 122 Misc.2d 603, 472 N.Y.S.2d 254 (N.Y.Sup.Ct.1984). The court held that “a representation which 
conveys the essence and likeness of an individual, ... which was intended to be, and did, in fact, convey 
the idea that it was the plaintiff” was a picture or portrait for purposes of the Civil Rights Law. Id. at 611, 
472 N.Y.S.2d 254. 

In contrast, in Allen v. National Video, Inc., a case involving the use in an advertisement of a 
Woody Allen look-alike, Judge Motley declined to apply section 51, concluding that she would have to 
reach a “somewhat strained construction” of the statute to hold that it governed. 610 F.Supp. at 624. 
The court framed the question as whether “the mixture of fantasy and reality [in the advertisement] 
suggested almost unavoidably the actual presence of the real-life celebrity,” that is, whether “the 
photograph in question ... create [d], as a matter of law, the illusion of Woody Allen's actual presence in 
the advertisement.” Id. at 623-24. The court concluded that the claim was more appropriately analyzed 
as a Lanham Act claim. Id. at 624. 

Judge Motley recognized in Allen that “[t]he privacy law does not prohibit one from evoking 
certain aspects of another's personality.” Id. at 623 (citing Lombardo v. Doyle, Dane & Bernbach, Inc., 58 
A.D.2d 620, 396 N.Y.S.2d 661 (2d Dep't 1977)). Indeed, she held that “[m]erely suggesting certain 
characteristics of the plaintiff, without literally using his or her name, portrait, or picture, is not 
actionable under the statute.” 610 F.Supp. at 621. 

In Lombardo, the court rejected a claim under section 51 by the conductor Guy Lombardo based 
on a commercial showing an actor conducting a band playing “Auld Lang Syne” at a New Year's Eve party 
much as Lombardo had done for decades. The court held that “it is clear that the Civil Rights Law is to be 
strictly construed and is not to be applied so as to prohibit the portrayal of an individual's personality or 
style of performance.” 58 A.D.2d at 622, 396 N.Y.S.2d 661. 

b. Application 

There is no dispute as to the second and third elements of Burck's claim under section 51. 
Defendants concede that the video and mural were used, at least in part, for commercial purposes and 
that Burck did not give permission, written or otherwise, to defendants to use The Naked Cowboy 
likeness. (Tr. at 5-6). As to the first element, it is also undisputed that defendants did not invoke the 
name “Robert Burck” or the name of his character “The Naked Cowboy.” Nor did they use Burck's voice. 
Rather, the sole issue is whether defendants used Burck's “portrait” or “picture.” 

I conclude that defendants did not. 

First, defendants did not use an actual photograph or picture of Burck himself, nor did they use 
a recognizable likeness or representation of him. See Allen, 610 F.Supp. at 622. Obviously, no viewer 
would have thought that the M & M Cowboy characters were actually Burck or were intended to be him. 
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See Onassis, 122 Misc.2d at 611, 472 N.Y.S.2d 254. The M & M Cowboy characters are not portraits or 
pictures of Burck, and thus defendants did not use a portrait or picture of Burck. 

Second, defendants did evoke certain aspects of the character created by Burck, and they 
copied The Naked Cowboy's costume, but these actions were not prohibited by sections 50 and 51. 
Merely evoking certain aspects of another's character or role does not violate sections 50 and 51. See 
Allen, 610 F.Supp. at 623 (“The privacy law does not prohibit one from evoking certain aspects of 
another's personali ty....”); Lombardo, 58 A.D.2d at 622, 396 N.Y.S.2d 661. 

The plain language of the Civil Rights Law makes it clear that the statutory right to privacy does 
not extend to fictitious characters adopted or created by celebrities. Section 51 protects “any person,” 
and section 50 limits the statutory protection to “any living person.” See Messenger v. Gruner + Jahr 
Printing & Publ'g, 208 F.3d 122, 125 (2d Cir.2000). The Naked Cowboy is not a living person, but a 
character Burck takes on when performing. The privacy statutes were not intended to protect a 
trademarked, costumed character publicly performed by a person. 

The case law supports the conclusion that the M & M Cowboy characters depicted in the video 
and mural are merely personifications that do not fall within the literal meaning of “portrait” or 
“picture” of a person. In White v. Samsung Elecs. Am., Inc., 971 F.2d 1395 (9th Cir.1992), Vanna White, 
the hostess of the popular game show “Wheel of Fortune,” sued defendants for, among other things, 
violating her right to privacy under California's privacy statute, which is substantively similar to the New 
York privacy statute.FN2 Defendants had produced an advertisement using a robot dressed in a wig, 
gown, and jewelry that resembled White's hair and dress. The Ninth Circuit affirmed the lower court's 
dismissal of her right of privacy claim on the ground that “a robot with mechanical features [was] not, 
for example, a manikin molded to White's precise features.” Id. at 1397. It thus concluded that the 
“caricature or impressionistic resemblance” was not a “likeness” FN3 within the meaning of the 
statute.FN4 The M & M characters dressed to look like The Naked Cowboy here are comparable to the 
robot made to look like Vanna White. 

FN2. Section 3344(a) of the California Civil Code provides, in pertinent part, that “[a]ny person 
who knowingly uses another's name, voice, signature, photograph, or likeness, in any manner, ... 
for purposes of advertising or selling, ... without such person's prior consent ... shall be liable for 
any damages sustained by the person or persons injured as a result thereof.” Cal. Civ.Code § 
3344(a). 
FN3. The California law is even broader than the New York statute in that it includes the word 
“likeness,” whereas the New York statute does not. 
FN4. The Ninth Circuit did allow White to proceed with her right to publicity claim under 
California common law, which the court concluded was “not so confined” as the statutory right 
of privacy. New York, however, does not recognize an analogous common law right to publicity. 
See Allen, 610 F.Supp. at 621. 
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Burck argues that his “persona” as The Naked Cowboy qualifies as a “portrait” or “picture” 
within the meaning of section 51. But the statutory right of privacy was not intended to protect the 
“property interest of the celebrity in his or her public identity.” Allen, 610 F.Supp. at 621. Instead, 
sections 50 and 51 were “primarily designed to compensate for the hurt feelings of private people who 
find their identities usurped for another's commercial gain.” Id. This statutory purpose is reflected in the 
title of Article 5 of the New York Civil Rights law, “Right of Privacy.” Although public figures do not forfeit 
their right of privacy, see Onassis, 122 Misc.2d at 614, 472 N.Y.S.2d 254, aspects of their public personas 
not captured in their physical features or voice are not protected under the privacy statute, see Allen, 
610 F.Supp. at 623 (under section 51, “the commercial use complained of [must] amount to a ‘portrait 
or picture’ of an individual, not merely the suggestion of some aspect of a person's public persona”). 

As discussed above, the “look-alike cases” are also instructive, for they emphasize the point that 
although a representation of “any recognizable likeness, not just an actual photograph, may qualify as a 
‘portrait or picture,’ ” id. at 622, that likeness must be a “close and purposeful resemblance to reality” of 
the actual person, Onassis, 122 Misc.2d at 611-12, 472 N.Y.S.2d at 261. In Onassis, the court found that 
the advertisement created the overall impression that plaintiff herself was in the advertisement. The 
court in Allen distinguished Onassis and found that Allen's look-alike was not a portrait or picture as 
required by section 51. The court explained that the “ ‘illusion’ created in Onassis was that plaintiff had 
actually appeared in the advertisement,” and thus the advertisement was, “as a matter of law, a portrait 
of Jacqueline Onassis.” Allen, 610 F.Supp. at 623. In contrast, there were “several physical differences” 
between the Allen look-alike and Allen himself, such as defendant's larger eyebrows, wider face, and 
more uneven complexion, and thus the court concluded that the advertisement did not use Allen's 
portrait or picture. Id. at 624. Here, of course, there was no “illusion” that Burck was actually in 
defendants' advertisements. 

Citing Loftus v. Greenwich Lithographing Co., 192 A.D. 251, 182 N.Y.S. 428 (1st Dep't 1920), 
Burck contends that section 51 prohibits images even where the only recognizable likeness to the 
plaintiff is his or her signature costume. In Loftus, the plaintiff was an actress who was photographed in 
a “red costume representing a rose.” Id. at 252, 182 N.Y.S. 428. This costume was never worn by any 
person other than the plaintiff, and she was “readily recognized from the photograph, and particularly 
from the costume.” Id. To promote a film, the defendant produced a poster that featured a female 
figure with an identical costume. Although the main identifying feature in the infringing poster was the 
costume, the basis of the court's decision was that the female figure in the poster was such “an accurate 
likeness of the plaintiff” that it was “perfectly evident that [the infringer] had and used a copy of 
[plaintiff's] photograph, and that he copied the features of the plaintiff.” Id. at 254, 256, 182 N.Y.S. 428. 
In other words, the poster in Loftus violated section 51 not because it depicted a unique costume, but 
because it attempted to create a “portrait or picture” of the actress herself. 

Here, there was no attempt to create a portrait or picture of Burck himself. Rather, the 
purportedly infringing images were M & M characters wearing Burck's signature outfit. The images were 
not portraits or pictures of Burck as The Naked Cowboy, but of M & Ms dressed as The Naked Cowboy. 
Thus, they do not violate sections 50 and 51, and accordingly, Burck's right of privacy claim is dismissed. 
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3. Lanham Act Claim 

Although Burck's reliance on the privacy statutes is misplaced, he may find redress elsewhere in 
the law. Section 43(a) of the Lanham Act creates liability for “[a]ny person who, on or in connection with 
any goods or services, ... uses in commerce ... false or misleading representation of fact, which is likely 
to cause confusion ... as to the origin, sponsorship, or approval of his or her goods, services, or 
commercial activities by another person.” 15 U.S.C. § 1125(a)(1). This provision of the Lanham Act “is an 
appropriate vehicle for the assertion of claims of falsely implying the endorsement of a product or 
service by a real person.” Albert v. Apex Fitness, Inc., No. 97 Civ. 1151(LAK), 1997 WL 323899, at *1 
(S.D.N.Y. Jun.13, 1997) (quoting J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition § 
28:15 (4th ed.1996)). 

The elements of a false endorsement claim under the Lanham Act are that the defendant, (1) in 
commerce, (2) made a false or misleading representation of fact (3) in connection with goods or services 
(4) that is likely to cause consumer confusion as to the origin, sponsorship, or approval of the goods or 
services. Warner Bros. Entm't Inc. v. Ideal World Direct, 516 F.Supp.2d 261, 268 (S.D.N.Y.2007); Albert 
Furst von Thurn und Taxis v. Karl Prince von Thurn und Taxis, No. 04 Civ. 6107(DAB), 2006 WL 2289847, 
at *10-11 (S.D.N.Y. Aug.8, 2006). 

Defendants do not dispute that Burck has alleged the first three elements of a false 
endorsement claim. Instead, they argue that the allegations in the complaint fail to establish the fourth 
prong because the video and mural are merely parodies of The Naked Cowboy and no one would 
confuse these parodies for an endorsement. Defendants additionally argue that even if there is a 
likelihood of confusion despite the creative and humorous nature of the video and mural, parodies are 
protected as fair use under the First Amendment. 

The Supreme Court has defined parody as “the use of some elements of a prior author's 
composition to create a new one that, at least in part, comments on that author's works.” Campbell v. 
Acuff-Rose Music, Inc., 510 U.S. 569, 580, 114 S.Ct. 1164, 127 L.Ed.2d 500 (1994); see also Harley 
Davidson, Inc. v. Grottanelli, 164 F.3d 806, 813 (2d Cir.1999) (“Supreme Court's parody explication as to 
copyrights ... is relevant to trademarks”). That a trademark is being parodied may be “clear enough to 
result in no confusion under the statutory likelihood of confusion analysis.” Tommy Hilfiger Licensing, 
Inc. v. Nature Labs, LLC, 221 F.Supp.2d 410, 416 (S.D.N.Y.2002). In these “clear” cases, “parody is not 
really a separate ‘defense’ as such, but merely a way of phrasing the traditional response that customers 
are not likely to be confused as to source, sponsorship or approval.” Id. 

But even if a parody is not so obvious to negate any likelihood of confusion, it may still be raised 
as an affirmative defense of fair use. The First Amendment protects parodies because they are valid 
forms of artistic expression and criticism. Parodies “provide social benefit, by shedding light on an 
earlier work, and, in the process, creating a new one,” and thus “has an obvious claim to transformative 
value.” Campbell, 510 U.S. at 579, 114 S.Ct. 1164. Whether the parody defense is used in the likelihood 
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of confusion analysis or as an affirmative defense, the end result is the same if the defendant 
successfully asserts it: the plaintiff may not recover for the defendant's use of his trademark. 

Defendants argue that the M & M Cowboy characters “conjure up just enough of Burck's 
trademark ... for consumers to recognize the target of the parody, while at the same time making 
‘obvious changes to the marks that constitute the joke.’ ” (Def. Mem. at 14). Defendants also argue that 
the M & M Cowboy characters must be considered in context: the video and mural “displayed the M & 
M'S Cowboy Characters not in isolation, but rather as part of a series of parodies of the ‘New York City 
experience.’ ” ( Id. at 16). For instance, one M & M character is a parody of King Kong, climbing the 
Empire State Building; another is dressed and posed like the Statue of Liberty; and another rides in a 
carriage through Central Park. 

Whether the M & M Cowboy characters were parodies of The Naked Cowboy, however, raises 
factual questions that are not for the Court to decide at this stage of the litigation. Some consumers, as 
defendants argue, may view the M & M Cowboy characters as a part of a larger work depicting New 
York scenes and parodying famous New York characters. But other consumers may mistakenly believe 
that The Naked Cowboy himself endorsed the copying of his “trademarked likeness” because the M & M 
Cowboy characters appear in a commercial setting ( i.e., on the video billboard and inside the M & M 
World store). Moreover, even assuming that the M & M Cowboy characters were parodies, a factfinder 
may nevertheless conclude that the parodies were too weak to negate the potential for consumer 
confusion. See Schieffelin & Co. v. Jack Co. of Boca, Inc., 725 F.Supp. 1314, 1324 (S.D.N.Y.1989) 
(determining whether parody is sufficiently strong to destroy consumer confusion is an issue for the 
jury); Geary, 831 F.Supp. at 275 (concluding that “it is not true that a reasonable viewer would 
necessarily understand that defendants were satirizing a commercial of independent origin or that 
[plaintiff] had no association with [the adaptation of the commercial]”). 

On a motion to dismiss, the Court must accept the factual allegations in the complaint and may 
consider only whether the pleading plausibly states a claim for relief. Iqbal, 490 F.3d at 157-58. Here, the 
complaint alleges that the M & M Cowboy characters, dressed just like The Naked Cowboy, “implied, 
falsely, that Burck's character, The Naked Cowboy, endorse[d] the M & M product.” (Compl.¶ 41). The 
complaint plausibly argues that consumers would believe that the M & M Cowboy characters were 
promoting a product rather than merely parodying The Naked Cowboy, and that viewers would believe 
that The Naked Cowboy had endorsed M & Ms. Hence, the complaint has alleged sufficient facts to 
support a false endorsement claim. Accordingly, defendants' motion to dismiss the trademark 
infringement claim is denied. 

C. Plaintiff's Motion 

1. Pleading Standard 

Rule 12(f) of the Federal Rules of Civil Procedure provides that a “court may strike from a 
pleading an insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.” 
Fed.R.Civ.P. 12(f); see Emmpresa Cubana Del Tabaco v. Culbro Corp., 213 F.R.D. 151, 155 (S.D.N.Y.2003). 
But courts “should not tamper with the pleadings unless there is a strong reason for so doing.” Lipsky v. 
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Commonwealth United Corp., 551 F.2d 887, 893 (2d Cir.1976). Motions to strike affirmative defenses 
are thus “generally disfavored,” Emmpresa Cubana Del Tabaco, 213 F.R.D. at 155 (internal quotation 
marks and citations omitted), and should be denied “unless it is clear that the allegations in question can 
have no possible bearing on the subject matter of the litigation,” Quanta Specialty Lines Ins. Co. v. 
Investors Capital Corp., No. 06 Civ. 4624(PKL), 2008 WL 1910503, at *4 (S.D.N.Y. Apr.30, 2008). 

Moreover, the standards for a Rule 12(b)(6) motion to dismiss also apply to a motion to strike an 
affirmative defense pursuant to Rule 12(f). Aspex Eyewear, Inc. v. Clariti Eyewear, Inc., 531 F.Supp.2d 
620, 622 (S.D.N.Y.2008). 

2. The Parody and Related Defenses 

Burck moves to strike the parody, fair use, and First Amendment defenses on two grounds.FN5 
First, he contends that the video and mural were not parodies at all, and thus not entitled to protection 
as fair use under the First Amendment. But as discussed above, whether the M & M Cowboy characters 
were parodying The Naked Cowboy is a factual issue that cannot be decided on a motion to dismiss or a 
motion to strike. This argument is accordingly rejected. 

FN5. The parody, fair use, and First Amendment defenses are substantively the same. Parody is 
a form of fair use, and both are protected under the First Amendment. Campbell, 510 U.S. at 
579-80, 114 S.Ct. 1164. ( See Tr. at 6). 

Second, Burck contends that even if the M & M Cowboy characters were parodies of The Naked 
Cowboy, the parody defense must be stricken from the pleadings because the defense does not apply to 
a parody that advertises a product, as opposed to a parody that is the actual product. He argues that 
because “a valid parody must communicate an expressive idea” (Pl. Mem. at 7), the First Amendment 
does not protect “a parody which bears no relation to the product it advertises [because it] cannot 
conceivably contain a substantive message or expressive idea” ( id. at 9). 

Courts have recognized, however, that a parody may have “hybrid” uses, i.e., a parody can be a 
product and, at the same time, advertise that product. A title of a film is a classic example. In Rogers v. 
Grimaldi, 875 F.2d 994 (2d Cir.1989), acclaimed actress Ginger Rogers sued for trademark violation on 
the ground that a film about two fictional Italian cabaret performers, titled “Ginger and Fred,” confused 
potential viewers as to her connection with the film. The defendants argued that the title was entitled to 
First Amendment protection as an artistic expression. The Second Circuit recognized that 

Titles, like the artistic works they identify, are of a hybrid nature, combining artistic expression 
and commercial promotion. The title of a movie may be both an integral element of the film-
maker's expression as well as a significant means of marketing the film to the public. The artistic 
and commercial elements of titles are inextricably intertwined. 

 
Id. at 998. To balance the rights of the trademark owner against the interests of free speech, the Second 
Circuit adopted a balancing test for trademark cases implicating artistic expression: trademark 
protection is afforded “only where the public interest in avoiding consumer confusion outweighs the 
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public interest in free expression.” Id. at 999. Applying the test to the case, the Second Circuit dismissed 
Ginger Rogers's trademark claim in light of the title's “artistic relevance to the underlying work.” Id. 
 

Here, defendants likewise argue that the video and mural featuring the M & M Cowboy 
characters were commercial in part and artistic in part. (Tr. at 5-6). Indeed, the commercial aspect of the 
video and mural is subtle-they do not advertise or describe the product itself-while the entertainment 
aspect is obvious. The animated M & M candies depict various scenes in New York that, defendants 
argue, “convey a humorous message” to encourage “consumers [to] see the humor in familiar New York 
characters and experiences.” (Def. Opp. at 19). The mural, in particular, is more artistic than commercial, 
as it is primarily a humorous painting of Times Square, with key landmarks and fixtures-including The 
Naked Cowboy-transformed into M & M characters or altered to incorporate the M & M logo or the 
theme of candy. Because a parody may be “of a hybrid nature, combining artistic expression and 
commercial promotion,” it is valid to plead a parody defense even where the parody is used in part for 
advertising purposes. See, e.g., N.Y. Stock Exch., Inc. v. N.Y., N.Y. Hotel, LLC, 293 F.3d 550, 555-56 (2d 
Cir.2002) (use of parody to promote casino held non-infringing). Accordingly, Burck's motion to strike 
the parody defense is denied. 

CONCLUSION 

For the reasons set forth above, Burck's motion is denied and defendants' motions are denied in 
part and granted in part. Chute's motion to dismiss and Mars's motion for judgment on the pleading are 
granted with respect to the right to privacy claim, but denied with respect to the trademark 
infringement claim. Counsel shall appear for a pretrial conference on July 11, 2008 at noon. 

SO ORDERED. 
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