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ARGUMENT 

The need to protect the financial interests of the European Union by means of criminal law was 

recognized at Union level in 1995 when the Convention on the Protection of the European 

Communities' Financial Interests ("the PIF Convention") and the Protocols thereto were adopted. 

The Convention was transposed into Romanian law in 2003: fraud affecting the European 

Communities' (subsequently the European Union's) financial interests constitutes a criminal offence 

according to Articles 181-183 of Law no 78/2000. 

More than 16 years after the entry into force of these provisions (introduced by Law no 

161/2003), the legal framework for combating fraud affecting the Union's financial interests is far 

from being established. 

On the one hand, at Union level, the way in which the Member States implemented the 

provisions of the PIF Convention, given the different legal traditions - especially in the field of 

criminal law - has led to discrepancies likely to encourage potential perpetrators to travel across the 

Union in search of a more favorable legal regime. This is all the more so since the lack of 

harmonization affects not only substantive criminal law, but also procedural law. Also, the field of 

criminal law could be regulated by directives only after the entry into force of the Treaty of Lisbon 

on 1 December 2009. 

On the other hand, at the national level, in the context of Romania's pre-accession to the EU, 

the Romanian legislator chose to criminalize fraud affecting the Union's financial interests, when 

committed intentionally, even though it constituted a criminal offence according to other Romanian 

law provisions (fraud or misappropriation, forgery and abuse of office, referring to the Criminal Code 

alone), and that has led to a series of controversies in doctrine and non-unitary judicial practice. 

Additionally, the adoption of regulations setting up procedures to control the obtaining and the use 

of European funds through O.G. no 79/2003, subsequently replaced by O.U.G. no 66/2011 - which 

allows the conduct of administrative and criminal proceedings in parallel - further complicated the 

situation. 

It should also be mentioned in this regard that the lack of in-depth studies in the field, the 

relatively small number of criminal cases in the period immediately after the entry into force of Law 

no 161/2003, as well as their resolution by the court of first instance, and by the Courts of appeal, 
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could not create the framework for the crystallization of the judicial practice and unification of 

jurisprudence by the Supreme Court.  

All these elements have resulted in a reduced protection of the EU's financial interests by means 

of criminal law. 

The situation is not fundamentally different from that in Romania or in other Member States; 

only the causes of the ineffectiveness of protecting the financial interests of the European Union vary: 

the criminal policy adopted - by not allocating the necessary resources to investigate the offences in 

question or not investigating them ex officio - reduced criminal sanctions or short limitation periods 

for criminal offences, failure to take the necessary measures to enable the freezing and confiscation. 

This is the context in which the European Commission initiated, on 11 July 2012, a proposal 

for a directive to replace the PIF Convention in order to ensure equivalent protection of the financial 

interests of the Union and effective, proportionate and dissuasive measures against fraud, a proposal 

adopted on 5 July 2017 as Directive (EU) 2017/1371 (the "PIF Directive"). 

Moreover, one year later, on 17 July 2013, the European Commission also launched the 

Proposal for a Regulation establishing the European Prosecutor's Office (EPPO Regulation), which 

shall be responsible for investigating criminal offences affecting the financial interests of the Union 

which are provided for in the above-mentioned Directive, as transposed into national law. 

Although the final form of the abovementioned acts is much diluted compared to the 

Commission's proposal (as a result of Parliament or Council amendments), it is an important step 

towards harmonizing criminal and criminal procedural provisions - a sensitive area, closely linked to 

sovereignty, which cannot be limited without a strong resistence of the Member States. 

We consider that all these are also arguments for justifying the present approach. It is true that 

the emerging papers - indicated in the bibliographic list - provide a presentation of the national and / 

or European provisions in the field, also addressing the issue of the harmonization of criminal law 

and the possibility of legislation in criminal matters at Union level. However, they lack detailed 

analysis of norms of incrimination, with an emphasis on interpretation and enforcement issues, 

including through the relevant (non-unitary) judicial practice. Also, none of the papers discussed 

refers to the implications in Romanian criminal law of the new rules of the law-making process at 

European level after the entry into force of the Treaty of Lisbon and the transposition of the PIF 

Directive. 

Thus, it is the general objective of this paper to cover the gaps and weaknesses noted in the 

doctrine and case law by: presenting the acts adopted at Union level on the protection of the financial 

interests of the European Union in the context of approximation of criminal legislation; the analysis 
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of crimes against the financial interests of the European Union provided by Law no 78/2000; the 

consequences of the adoption of the PIF Directive on national legislation. 

The specific objectives of the research are the following: 

- the presentation of substantive criminal law acts adopted at European and national level for 

the protection of the financial interests of the European Union; 

- the synthesis of the specialized literature on the protection of the financial interests of the 

European Union and the harmonization of legislation in criminal matters; 

- the analysis of the case law of the CJEU, the Constitutional Court and the national courts in 

the above-mentioned areas; 

- the analysis of offences affecting the financial interests of the European Union provided by 

Law no 78/2000, by reference to the provisions of the PIF Convention and their delimitation from 

other offences provided in Criminal Code or other laws, with an examination of the relevant judicial 

practice; 

- highlighting or identifying issues of interpretation and application that have occurred or might 

occur, with proposals for their resolution and proposals de lege ferenda; 

- analyzing the provisions of the PIF Directive and establishing if the provisions of national law 

meet its requirements;  

- identifying the implications of the transposition of the PIF Directive on the criminal law of 

the Member States, namely the legislative amendments that are required to be made in this respect. 

Specific methods were used to achieve the research objectives: deductive method, inductive 

method, hermeneutical method, comparative method, historical method and quantitative method. 

The paper focuses on the analysis of fraude affecting the financial interests of the 

European Union (and not on other crimes, such as corruption or public office offences) in the 

context of the harmonization of the European substantive (and not procedural) criminal law, as a 

specific mean of protection of the EU's financial interests. On the one hand, in the case of other 

offences - corruption or public office offences (for example, misappropriation or embezzlement) - 

although they may be considered as "related" to those which are detrimental to the financial interests 

of the European Union, the object of criminal protection mainly consists of working relationships. 

On the other hand, the harmonization of European criminal procedure law does not aim to protect the 

financial interests of the Union, but aims to ensure that fundamental rights are fully respected in 

criminal proceedings in all Member States and that mutual trust is increased, for facilitating judicial 

cooperation in criminal matters. As regards the EPPO Regulation, it does not aim to "harmonize" the 

provisions of criminal or criminal procedure law. 

The originality of the thesis consists of: interdisciplinary approach to the proposed theme; 

presenting the evolution of the protection of the financial interests of the European Union in the 
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context of approximation of legislation in criminal matters; the analysis of relevant (both national and 

European) legal texts and jurisprudence, identifying practical difficulties in interpreting and enforcing 

the norms of incrimination (including difficulties in transposing Union acts); clarifying the notions of 

criminal protection of the EU's financial interests, including concepts specific to other branches of 

law; establishing if national legislation meets the requirements of the PIF Directive and, accordingly, 

the implications of transposing the Directive into Romanian law, with de lege ferenda proposals. 

THE CONTENT OF THESIS 

The thesis is structured on three titles. 

Title I – „Combating fraud affecting the European Union's financial interests in the 

context of harmonizing criminal law”: 

Chapter 1. Protection of the European Union's financial interests at European level: 

The legal instruments adopted over time at Union level to protect its financial interests by means 

of criminal law are shown, chronologically: in Section 1, the succession of acts proposed for adoption 

and / or adopted previously to the PIF Directive, starting with the first draft amending the Treaty on 

this matter on 6 August 1976, continuing with the first instrument of harmonization in the matter - 

the PIF Convention; and ending with the proposal for a Directive on combating fraud against the 

financial interests of the Union by means of criminal law presented by the European Commission on 

11 July 2012; in Section 2, the acts defining the current legal framework - criminal and administrative 

law - to protect the EU's financial interests, namely Directive (EU) 2017/1371 of the European 

Parliament and of the Council on the fight against fraud to the Union's financial interests by means 

of criminal law ("PIF Directive") - adopted under the provisions of Art. 83(2) TFEU on 5 July 2017 

and to be transposed on 6 July 2019 - and Council Regulation (EC, Euratom) No 2988/95 of 18 

December 1995 ("the PIF Regulation"). 

As far as the PIF Directive is concerned, the following are broadly analyzed: subject matter and 

scope, emphasizing the need to include the revenue arising from VAT own resources within the scope 

of the Directive, namely within the meaning of the "Union's financial interests" (defined for the first 

time in an European act), which has been the subject of wide-ranging debates; fraud affecting the 

Union's financial interests, as defined by the Directive (fraud in respect of non-procurement-related 

expenditure, fraud in respect of procurement-related expenditure, fraud in respect of revenue other 

than revenue arising from VAT own resources and, respectively, fraud in respect of revenue arising 

from VAT own resources). 

Starting from the analysis of the provisions of the PIF Directive, it is concluded that the main 

element of novelty and added value of it consists in: the harmonization of the definition of offences 

(with updated definitions for fraud affecting the Union's financial interests, with the explicit inclusion 
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in the scope of the revenue arising from VAT own resources, passive corruption, active corruption, 

misappropriation, money laundering involving goods from the offences covered by this instrument), 

of types and limits of sanctions (including the liability of legal persons and sanctions with regard to 

natural persons) and other relevant institutions (freezing and confiscation, applicable jurisdiction, 

limitation periods). Compared with the first instrument of harmonization in the matter - the PIF 

Convention - it remains to be seen whether or not the new Directive is a real step forward in 

preventing and combating fraud affecting the Union's financial interests by means of criminal law, 

given the need to criminalize fraud and to impose imprisonment in case of a certain amount of 

damage, conditions of sanctioning VAT fraud, limitation periods provisions. 

Chapter 2. Harmonize criminal law as a tool to combat fraud affecting the financial interests 

of the European Union: 

The chapter is dedicated to the analysis of the harmonization of European criminal law, 

including the protection of EU financial interests, a two-section structured analysis of the two pre-

and post-Lisbon stages stemming from the explicit recognition of Union competence in criminal 

matters through the Treaty of Lisbon, with the discovery of the perspectives and limits of this 

harmonization in relation to the current state of regulation. 

Thus, in the first stage, for almost four decades since the establishment of the European 

Communities, the provision of criminal sanctions for certain acts (criminalization) has been left to 

the discretion of the Member States alone, as an expression of their national sovereignty. By the 

judgment of 21 September 1989, in the Commission of the European Communities v Hellenic 

Republic case (C-68/88), the Court of Justice created a first breach, stating that the Hellenic Republic 

has failed to fulfil its obligations under Article 5 of the EEC Treaty - of cooperation and loyalty - by 

failing to institute criminal or disciplinary proceedings against the persons who took part in and 

helped conceal the transactions which made it possible to evade the agricultural levies due on certain 

consignments of maize imported from a non-member country, representing Communities'own 

resources. The European Union was given the power to legislate in criminal matters only in 1992, by 

the Treaty of Maastricht (on European Union), but this competence was limited to the adoption of 

measures on cooperation in this area - "justice and home affairs". 

Following the entry into force of the Treaty on European Union, in its judgments of 13 

September 2005 (Case C-176/03, Commission v Council, on „Environment”) and of 23 October 2007 

(Case C-440/05, Commission v Council, on "ship-source pollution"), the CJEU ruled that, in order to 

ensure the full effectiveness of the rules it lays down in a given area, the 'Community' legislator may 

impose on Member States the obligation to impose criminal penalties, with the exception of the type 

and level of the criminal penalties to be applied, which does not fall within the Community’s sphere 

of competence. 
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The prospects for the harmonization of criminal law have essentially changed only through the 

Treaty of Lisbon, which introduced a clear legal basis for a broad competence of the Union in the 

field: Article 83(1) and (2) TFEU. 

If Article 83(1) TFEU contains a list of 10 offences (the so-called "Euro-crimes") which 

requires regulation at EU level, because they represent ”areas of particularly serious crime with a 

cross-border dimension” that require regulation at EU level as "crime areas of particular gravity of 

cross-border dimension", Article 83(2) TFEU provides for 'additional' jurisdiction in criminal law of 

the Union, respectively, the possibility of establishing, at European level, of “minimum rules with 

regard to the definition of criminal offences and sanctions” in an area which has been “subject to 

harmonisation measures”, “if the approximation of criminal laws and regulations of the Member 

States proves essential to ensure the effective implementation of a Union policy”. 

Although, in addition to Article 83 TFEU, Article 325(4) TFEU - as a special rule for the 

protection of the Union's financial interests - provides for the possibility for the European Parliament 

and the Council, acting in accordance with the ordinary legislative procedure, to adopt "the necessary 

measures in the fields of the prevention of and fight against fraud affecting the financial interests of 

the Union", the second text does not justify a further European Union competence in the field of 

criminal law (concerning fraud affecting its financial interests), even if it was the legal basis chosen 

by the Commission for its proposal of PIF Directive. 

In the case of legislative acts based on the provisions of Article 83(1) or (2) TFEU, the ordinary 

legislative procedure, according to Article 289(1) TFEU is applicable. The involvement of the 

European Parliament in the procedure, as well as the consultation of the national parliaments, on the 

acts adopted within the area of freedom, security and justice, are designed to give greater democratic 

legitimacy to the measures taken. 

The legal instrument for the harmonization of criminal legislation is the Directive, having regard 

to the express provisions of Article 83 TFEU, with the benefit of adapting the rules and concepts of 

Union acts to national criminal law systems. The directives adopted or proposed so far in the field of 

criminal law have the same structure of framework decisions adopted by the Council in this area. 

Although, in addition to indirect effect, directives have also been recognized a direct vertical 

effect, by virtue of jurisprudence, under certain conditions, it is difficult to accept such an effect in 

the field of criminal law, at least by laying down minimum rules with regard to the definition of 

criminal offences and sanctions, given their function of “repression” rather than “protection”. 

Likewise, although the principle of conforming or harmonious interpretation implies an 

obligation on the national judge to interpret the transposition measures under national law in the light 

of the wording and purpose of the directive, the principle of legality is considerably limiting that 

obligation. The case law of the CJEU is consistent in the sense that "a directive cannot, of itself and 

independently of a national law adopted (...) for its implementation, have the effect of determining or 
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aggravating the liability in criminal law of persons who act in contravention of (its) provisions" 

(judgment of 8 October 1987, Kolpinghuis Nijmegen, C-80/86, paragraphs 13-14), and a court cannot, 

in the course of criminal proceedings, "aggravate the rules on criminal liability of those against whom 

such proceedings are brought" (M.A.S. and M.B., C-42/17, paragraph 57). 

Legislation adopted under Article 83 TFEU may be subject to CJEU's control, exercised under 

Article 267 TFEU, which establishes the jurisdiction of the Court of Justice to give preliminary 

rulings concerning the interpretation of the Treaties and the validity and interpretation of acts of the 

institutions, bodies, offices or agencies of the Union, including those relating to the area of freedom, 

security and justice, Article 263 TFEU (action for annulment) or Articles 258-260 TFEU 

(“infringement”). 

At national level, the effects of the founding Treaties of the European Union, as well as other 

binding regulations under community law, are stipulated in art. 148 of the Romanian Constitution. 

Until now, through constant jurisprudence, the Constitutional Court has referred to European law in 

order to justify its decisions to admit or to reject, as the case may be, the objections as to the 

unconstitutionality raised with regard to domestic law, including that protecting the European Union' 

financial interests. 

The limits of the harmonization of criminal legislation have its source in the "national" character 

of the right to (not) punish and, accordingly, the reluctance of Member States to share competence in 

this area (for political, constitutional or legal reasons) and consist of: the principle of conferral - 

provided by Article 5 (2) TEU - which requires the Union to act “only within the limits of the 

competences conferred upon it by the Member States in the Treaties to attain the objectives set out 

therein”; the suspension of legislative procedure ("emergency brake") - referred to in Article 83(3) 

TFEU, where a member of the Council considers that a draft directive would affect fundamental 

aspects of its criminal justice system; the possibility for Denmark, the United Kingdom and Ireland 

to refrain from participating in acts adopted within the area of freedom, security and justice (opt-out); 

the principles of subsidiarity and proportionality - referred to in Article 5(1) TEU; the fundamental 

rights recognized by the CDFUE [principles of legality and proportionality of criminal offences and 

penalties - M.A.S. and M.B case (C-42/17), the right to defense and to a fair and public hearing within 

a reasonable time - Kolev and Others case (C-612/15), the respect for private and family life - Dzivev 

case (C-310/16), ne bis in idem principle - Menci case (C-524/15)]. 

The "European" boundaries of the harmonization of criminal law are doubled, at national level, 

by constitutional, legal or jurisprudential ones, and we can identify here: the (constitutional) report 

between European and national law, including the protection of fundamental rights, the ultima ratio 

principle (subsidiarity of criminal law), the principle of legality, the exercise of the powers of referral 

to the CJEU for a preliminary ruling, and the law-making and law enforcement process (in particular, 

non-unitary jurisprudence). 
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Title II – „Fraud affecting the European Union's financial interests in Romanian criminal 

law. Offences provided by Law no 78/2000”: 

It includes the analysis of criminal offences against the financial interests of the European 

Union provided by Law no 78/2000, by reference to the provisions of the PIF Convention and their 

delimitation of other offences in the Criminal Code or other laws, by examining the relevant judicial 

practice, highlighting the problems of interpretation and application and their possible solutions, as 

well as proposals de lege ferenda. 

The structure chosen (by reference to the categories of fraud from the Convention and not by 

Romanian law classification) facilitates not only the comparison of the Union law provisions with 

those of transposing national law, but also the teleological interpretation of the latter and clarifying 

the meaning of some notions. This title is divided into four chapters: 

Chapter 1. Offences against the financial interests of the European Union provided by Law 

no 78/2000 - overview: 

The first chapter consists of an overview of the crimes analyzed (concept and characterization, 

legal structure, procedural aspects), with the emphasis on: the ‘Union's financial interests’ notion; 

determining the amount of damage caused; restoring the situation prior to committing the offence; 

cancellation of falsified documents; issues related to the settlement of civil action in criminal 

proceedings. 

The following two chapters deal in detail with the offences provided by Articles 181 (the 

misappropriation or wrongful retention of European funds) and 182(1) and (3) of Law no 78/2000 

(the misapplication of European funds), corresponding to fraud in respect of expenditure from PIF 

Convention, and respectively, offences provided by Articles 183 (the illegal diminution of the 

resources of the Union budget) and 182(2) and (3) by Law no 78/2000 (misapplication of a legally 

obtained benefit), corresponding to fraud in respect of revenue from PIF Convention. 

Chapter 2. Fraud in respect of expenditure. The offences provided by Articles 181 and 182 

par. (1) and (3) of Law no 78/2000: 

In order to understand the expression used by the legislator – funds from the Union budget or 

budgets managed by the Union, or on its behalf –, clarifications have been made on the notion of 

EU's budget, its financing and execution, the expression being analyzed also by reference to the 

notions of "European funds" and "national public funds related to European funds", as defined in 

Article 2(1) point c) and d) of O.U.G. no 66/2011. 

Regarding the author of the offences, it emerged from the analysis of the relevant judicial 

practice that, although it is the subject of the offence under Article 181 of Law no 78/2000, there are 

very few cases in which the legal person has been prosecuted and brought to judgment; the latter is 
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usually introduced in the criminal proceeding as a civil liable party, jointly with the defendant, as the 

beneficiary of European funds, in order to cover the damage caused. 

The damage caused by the offence provided by Article 181 of Law no 78/2000 is represented 

by all the funds wrongful obtained from the EU's budgets and not only by the "profit from the 

investment" and it is not relevant that the financed project was realized. As in the case of the offence 

provided by Article 181 of Law no 78/2000, the immediate consequence of the offence provided by 

Article 182(1) of Law no 78/2000 occurs even if the majority of funds were used for purposes for 

which they were originally granted. In the event that the offence provided by Article 182(1) of Law 

no 78/2000 is committed in concurrence with the offence provided by Article 181 of Law no 78/2000, 

the amount of the damage caused may differ. For example, only a part of the wrongfully obtained 

funds or both illegally and legally obtained funds can be object to misapplication, and civil 

compensation will consist of the amount of money corresponding to the highest damage caused by 

one of the offences, and not that resulting from their aggregation (which would amount to twice the 

damage caused). In a third hypothesis, in which all funds whose purpose has been changed are legally 

obtained and the offence provided by Article 181 of Law no 78/2000 is retained by reference to other 

funds, the civil damages granted result in the aggregation of damages related to the two offences. 

The offence may take a continuous form, irrespective of: the number of concluded financing 

contracts (on the basis of a single financing contract, several payments may be made and their purpose 

can be changed), sources of funding (European Union or national budget only), the beneficiary (a 

natural person or a legal person), the type of participation (participating in, inciting, aiding and 

abetting), the attempted phase of one / some of the material acts. In the case of the continued offence, 

aggravated consequences are established by summing up the damage caused through all acts or 

omissions constituting the offence (the total amount of funds from the general budget of the EU or 

from the other „assimilated” budgets, wrongful obtained or misapplied, as the case may be), whether 

or not the civil party asks for the entire damage. 

The types of offences provided by Article 181 of Law no 78/2000 - both normative (including 

the use or presentation of false statements or documents) and, in particular, factual ones (achieving 

the objective of the project funded by European funds by concluding contracts of works, supplies or 

services in breach of public procurement or conflict of interest provisions) - raise the issue of its 

delimitation from a series of other offences provided by the Criminal Code. In this respect, the offence 

provided by Article 181 of Law no 78/2000 should be retained with priority, as a special rule, in 

relation to offences such as fraud, illegal obtaining of public funds or office abuse, includes falsifying 

private documents or use of false statements or documents and may be concurrent with offences such 

as misappropriation of public auctions, use of function for favoring persons ("conflict of interest"), 

falsification of official documents. 
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Also, the offence provided by Article 182(1) of Law no. 78/2000 must be delimited by several 

other offences. Thus, should be retained with priority, as a special rule, in relation to offences such as 

misappropriation of funds, embezzlement, the offence provided by Article 10-point c) of Law no 

78/2000 or the offence of office abuse. The offence provided by Article 182 of Law no 78/2000 is not 

included in the offence provided by Article 181 of Law no 78/2000, both offences being able to be 

concurrent, if the beneficiary illegaly changes the purpose of funds wrongful obtained from the EU 

budget. 

If the misapplication of funds for purposes other than those for which they were originally 

granted, as a result of committing the offence provided by Article 181 of Law no 78/2000, is commited 

in any of the ways provided by Article 29 of Law no 656/2002, for the prevention and sanctioning of 

money laundering, as well as for the establishment of measures to prevent and combat the financing 

of terrorism, the offence provided by Article 181 of Law no 78/2000 may be concurrent with money 

laundering, including the offence provided by Article 182 of Law no 78/2000; it is not the case of the 

offence provided of Article 29(1) point c) of Law no 656/2002, which can not have the same author 

and therefore cannot be concurrent with the offence provided by Article 181 of Law no 78/2000, if 

the latter is the offence from which the goods referred to are derived; in the latter case, however, the 

offence provided by Article 181 of Law no 78/2000 may be concurrent with the offence provided by 

Article 182 of Law no 78/2000, as both offences may have the same author. 

The misapplication of funds from the Union budget (or budgets managed by the Union, or on 

its behalf) for purposes other than those for which they were originally granted, referred to in Article 

182(1) of Law no 78/2000, should not be confused with the misapplication of a legally obtained 

benefit, referred to in Article 182(2) of Law no 78/2000; Article 182 of Law no 78/2000 actually 

provides for two offences (the first - a type of fraud in respect of expenditure and the second one - a 

type of fraud in respect of revenue, provided for by the PIF Convention and the PIF Directive) and 

not two types of the same offence. 

Chapter 3. Fraud in respect of revenue. The offences provided by Articles 183 and 182 par. 

(2) and (3) of Law no 78/2000: 

However, given the social value protected (public funds, in terms of their constitution or 

collection), the offence provided in Article 183 of Law no 78/2000 is very close to those of tax 

evasion, including smuggling. In view of the categories of EU budget own resources, their diminution 

may be the result of fraud in the field of customs duties, sugar levies and VAT. VAT fraud and 

customs fraud are, moreover, described as fraud „in respect of revenue” in the relevant CJEU case-

law. 
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For the offence provided by Article 182(2) of Law no 78/2000, the premise is given by the 

existence of a legally obtained benefit, as expressly provided, the use of which involves the legal 

diminution of the resources of the Union budget, a benefit with a certain legal destination, 

respectively, a benefit recognized by law for a certain purpose. 

The term "benefit" in the expression "legally obtained benefit" has the meaning of "advantage" 

and should not be confused with that of funds, money or other property, which the legislator has thus 

named when pursuing it. We can exemplify using the provisions of Article 132(1) point (m) of the 

Council Directive 2006/112/EC on the common system of value added tax (from the chapter entitled 

„Exemptions for certain activities in the public interest”), which provides that it shall be exempt from 

that tax „the supply of certain services closely linked to sport or physical education by non-profit-

making organisations to persons taking part in sport or physical education”: if a sports club is set up 

without the real intention of operating in this way, but to conceal a lucrative activity, service (fitness), 

and clients become members of the club, and contributions to the "club" actually represent the tariffs 

for performing this activity, the legal benefit (consisting of exemption) is diverted from its purpose. 

Actually, the provision of Article 182(2) of Law no 78/2000 exceptionally criminalizes a type of law 

fraud. 

The offence of illegal diminution of the resources of the Union budget or budgets managed by 

the Union, or on its behalf must be delimited by several other offences under the Criminal Code or 

other acts [Articles 270-273 and 275 of Law no 86/2006, regarding the Customs Code, and Articles 

8(1) and 9(1) point b) and c) of Law no 241/2005, on tax evasion]. Thus, the offence provided by 

Article 183 of Law no 78/2000: 

- it should be retained with priority, as a special rule, in relation to fraud, provided by Article 

244 from Criminal Code; 

- it is a complex offence which includes the offences of falsifying private documents or use of 

false statements or documents provided by the Criminal Code; 

- it may be concurrent with falsification of official documents provided by the Criminal Code, 

as the case may be, if committed by the same person. 

Also, the offence provided by Article 183 of Law no 78/2000 includes both smuggling (given 

its consequence) and use of false statements or documents (given its content), only the text of Article 

183 represents a general and subsidiary rule and the special provisions of Articles 270, 272 and 273 

of the Customs Code have priority. 

Similarly, the offence provided by Article 8 of Law no 241/2005, if wrongfully establishing of 

taxes or contributions resulted in the wrongfully obtaining of VAT reimbursements, by use or 

presentation of false, incorrect or incomplete statements or documents, may be concurrent with the 

offences provided by Article 9(1) points b) and c) of Law no 241/2005, and with the "generic" offence 
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provided by Article 183 of Law no 78/2000 - only insofar as the offence of tax evasion is not 

completed or the acts have their own autonomy and constitutes the offence provided by Article 183 

of Law no 78/2000. 

This interpretation is also consistent with the provisions of Article 325(2) TFEU, which provide 

that Member States shall take the same measures to counter fraud affecting the financial interests of 

the Union as they take to counter fraud affecting their own financial interests, and special 

incrimination rules (other than Law no78/2000) meet the requirements set at European level with 

regard to the limits of punishment and the conditions of criminal liability in respect of fraud affecting 

EU financial interests. 

Chapter 4. Criminal liability of heads of businesses. The offence provided by Article 185 of 

Law no 78/2000: 

In the fourth chapter, the offence provided by Article 185 of Law no 78/2000, which transposes 

the provisions on the criminal liability of heads of businesses under the PIF Convention, is being 

analyzed. The offence represents a special form of negligence in service, which is mainly 

distinguished by the special quality required for its author and by the essential condition of the act: 

results in the commission of one of the offences provided in Articles 181 - 183 of Law no 78/2000 or 

of corruption or money laundering in connection with European Union funds, by a person under 

author's authority acting on behalf of the business. 

The author of the offence has to be the director, administrator or any persons having power to 

take decisions or exercise control within a business („economic operator”). The expression "economic 

operator" was introduced by amendments to Article 185 of Law no 78/2000 by Article 79 point 15 of 

Law no 187/2012. The regulations adopted in the field of public procurement, sector procurement, 

works and service concessions, close to those aimed at protecting the EU's financial interests, define 

the "economic operator" as being „any natural or legal person, including a public entity, or a group 

of such persons, who offers to supply products, execute works or provide services or supply 

immovable property, including any temporary association formed between two or more of these 

entities” [see Article 3 point jj) of Law no 98/2016 on public procurement, Article 3 point ii) of Law 

no 99/2016 on sector acquisitions and Article 5 point x) of Law no 100/2016 on works and services 

concessions]. These provisions should be considered for determining the author of the offence under 

Article 185 of Law no 78/2000. 

The offence provided by Article 185 of Law no. 78/2000 represents a special form of 

participation (in the offences listed in the text), which is not provided for the general provisions of 

the Criminal Code. If the instigator or accomplice has foreseen and wanted or at least accepted to 

commit one of the offences referred to in Article 185 of Law no 78/2000, the act does not constitute 

participation in the commission of the offence provided by Article 185 of Law no 78/2000, under the 
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conditions of Article 52(1) of the Criminal Code, but instigation (if the activity of determination also 

concerned the offences mentionned in Article 185 of Law no 78/2000) or complicity to one of the 

offences provided in Articles 181 - 183 of Law no 78/2000, or to the offences of corruption or money 

laundering in connection with European Union funds. 

As to the identity of the wording used by the legislator in Article 185 of Law no 78/2000 and 

Article 298 of the Criminal Code, it is also necessary to take into consideration the Decision no. 

518/2017 of the Constitutional Court, where it was stated that the phrase "misconduct" must be 

understood as "breach of the law", in order to respect the principles of accessibility and foreseeability 

of the law and of legality and proportionality of criminal offences. 

The commission of one of the mentioned offences (the offences provided under Articles 181-

183 of Law no 78/2000 or of corruption or money laundering in connection with the European Union 

funds) under the conditions of the law represents a condition attached to the criminal act, and not the 

consequence of the offence (which is injuring or jeopardizing the EU's financial interests). 

Title III – „Transposing European legislation on the protection of the Union's financial 

interests into the criminal law of the Member States”: 

This title aims at making a correspondence between the first two by: to determine the extent to 

which national criminal law provisions meet the requirements of the PIF Directive as an instrument 

for the harmonization of criminal law relating to the protection of EU financial interests; identifying 

the implications of its transposition on the criminal law of the Member States, and the legislative 

amendments required to do so. 

Starting from the content of the PIF Directive, the main directions for harmonizing Member 

States' criminal laws with regard to fraud affecting the Union's financial interests are the following: 

criminalizing fraud and other criminal offences affecting the Union's financial interests; conditions 

of liability of natural persons and of legal persons for offences affecting the Union's financial 

interests; sanctions with regard to natural persons and with regard to legal persons; limitation periods 

for criminal offences affecting the Union's financial interests; jurisdiction; the relationship between 

criminal liability and administrative liability for acts affecting the Union's financial interests. 

Although Article 83 TFEU does not allow the adoption of provisions of general criminal law, 

providing for the possibility of establishing only "minimum rules with regard to the definition of 

criminal offences and sanctions" (which are part of special criminal law), it is noted that the main 

directions of harmonization are closely related to notions of the general part of the Criminal Code, 

the differences between the laws of the Member States in this respect being an obstacle to their 

approximation with regard to the definition of criminal offences and sanctions. 

To this it is added the incomplete transposition of the provisions of the directives, most of the 

time under the pressure of the expiry of the stipulated term, the wrong identification of the 
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corresponding provisions in national law (resulting either in overlapping, or lack of reglementation 

or even contradictory provisions), the wrong translation of terms or inclusion in national law of some 

foreign notions, which give rise to problems of interpretation and application and affect its 

foreseeability. 

The title is structured, based on the categories of provisions of the Directive, on three chapters:  

Chapter 1. Rules with regard to the definition of criminal offences. The conditions of 

criminal liability: 

The offences against the Union's financial interests are punishable in all EU Member States - 

except Ireland, the United Kingdom and Romania (where they are provided in special acts) - 

according to the Criminal Code, by including either rules which expressly concern the protection of 

the Union's financial interests (Bulgaria, Slovenia, the Czech Republic, Slovakia, Spain, Sweden) or 

provisions stipulating that the EU budget or European funds are assimilated to the state budget and 

national public funds (Germany, Luxembourg, Hungary, Croatia, Malta, Cyprus, Greece). 

In Romania, in 2003, fraud affecting the Union's financial interests constitutes a criminal 

offence according to Articles 181-183 of Law no 78/2000, with a similar definition to the one provided 

by Article 1 of the PIF Convention. Its provisions have been modified by Law no 187/2012, for the 

implementation of Law no 286/2009 on the Criminal Code, in general in the sense of reducing 

penalties. 

The abovementioned texts comply with the definition of fraud from Article 1 of PIF Convention 

and, in our opinion, also comply with the minimum requirements of Article 3 of PIF Directive, which 

does not require transposition, and the measures imposed - preexisting in national law - will remain 

in force. Thus, the express provision of fraud "in respect of procurement-related expenditure", at art. 

3(2) point (b) of the PIF Directive does not imply a distinct incrimination in the transposition process, 

since these facts are already incriminated - subject to the provisions of Articles 181 and 182(1) of the 

Law no 78/2000, the judicial practice in the matter being unitary. The situation is the same in terms 

of fraud "in respect of revenue arising from VAT own resources", as described in Article 3(2) point 

(d) of the PIF Directive, incriminated at national level according to the provisions of Article 8 or 9 

par. (1) point b) and c) of Law no 241/2005, respectively Articles 270 and 272-275 of the Customs 

Code, irrespective of the cross-border nature or the amount of the damage caused. However, there 

may be identified some situations in which the national law needs to be amended, situations 

highlighted by the proposals de lege ferenda from the thesis's conclusions. 

For a better understanding of the analysis, the European regulation (the Convention and the PIF 

Directive) and the corresponding provisions of Romanian law were presented in the comparative table 

annex to the paper. 
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The national legislative framework on the protection of EU financial interests includes, as well 

as the European legislation, not only criminal law but also administrative and civil law; O.U.G. no 

66/2011 on the prevention, detection and sanctioning of irregularities in obtaining and using European 

funds and / or national public funds related thereto is relevant under the latter aspect; it is a normative 

document defining, inter alia, the notions of "irregularity" and "fraud", regulation which may be 

criticized, because some terms and expressions in the same area - the protection of EU financial 

interests - have been defined (even partially) differently at European and national level - the meaning 

of the term "fraud" used by O.U.G. no 66/2011 are not identical to those of the PIF Convention and 

Directive. 

Natural persons may be prosecuted for fraud affecting the Union's financial interests in all EU 

Member States. 

As regards the liability of heads of business, provided for in Article 3 of the PIF Convention 

but lacking in the PIF Directive, it is an atypical form of liability for civil law systems and it is 

provided in the legislation of some Member States such as the Netherlands, Poland, the United 

Kingdom, Slovakia, Germany and Finland. The PIF Directive eliminated the condition of criminal 

liability of heads of business established by the PIF Convention but this does not imply an obligation 

to exclude this type of liability in the Member States which provide for it and no obligation to 

decriminalize the offence under Article 185 of Law no 78/2000, in the case of Romania. However, 

given the difficulty of interpreting the text, the best solution would be for the Romanian legislator to 

repeal it. 

The criminal liability of legal persons is not provided in all EU Member States (i.e. Bulgaria, 

Germany and Latvia), and for most of the states that provide it - with the exception of the United 

Kingdom and the Netherlands - this is a relatively new institution. In Romanian criminal law, the 

general criminal liability of the legal person has been regulated since 2006 and corresponds to the 

requirements of Article 2(1) point (b) of the PIF Directive.  

Chapter 2. Rules with regard to the definition of sanctions: 

In Romania, the law provides for imprisonment for natural persons for all above-mentioned 

categories of offences above the 4-year minimum threshold, regardless of the amount of damage, in 

case of offences corresponding to fraud affecting the Union's financial interests, so that the PIF 

Directive does not imply the amendment of national legislation in this respect as well. 

The sanction applicable to legal persons for breaching the provisions aimed at protecting the 

financial interests of the European Union is primarily the fine - criminal or non-criminal 

[administrative (fiscal)] - depending on the classification of the act and the legal nature of liability 

according to the national legal systems of the Member States, besides which a number of other 
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measures can be taken. In Romania, the penalties applicable to legal persons, provided in Article 136 

of the Criminal Code, also correspond to the requirements of the PIF Directive. 

Both types of sanctions must not only meet the minimum requirements of the PIF Directive 

(with regard to nature and quantum), but also be effective, proportionate and dissuasive and respect 

the principle of equivalence, according to Article 325(2) TFEU. 

Chapter 3. Rules with regard to procedure  

As regards limitation periods for criminal offences affecting the Union's financial interests, their 

importance for meeting the obligation of Member States to combat fraud affecting the Union's 

financial interests has been underlined in a relatively recent CJEU judgment, in Taricco and Others 

(C-105/14), followed by the judgment in M.A.S. and M.B. (C-42/17) - 'Taricco bis' -, which also 

brought into question the legal nature of the limitation periods for criminal liability in the Member 

States: substantive or procedural criminal law? 

The PIF Directive does not end these controversies, providing for Article 12 a limitation period 

of criminal liability of at least 5 years only for certain facts, and the obligation to regulate causes of 

interruption or suspension only in case of limitation period that is shorter than five years. Thus, in the 

absence of harmonization of the national legislation of the Member States on limitation periods, the 

optimal solution would have been to define the notion of interruption of limitation periods as an 

autonomous notion of Union law. 

Given that the provisions of the Romanian law on limitation periods for criminal liability and 

the enforcement of punishment meet the requirements of Article 12(4) of the PIF Directive, its 

implementation does not require the amendment of national legislation. 

The national legislative framework on the protection of the EU's financial interests includes, as 

well as the European law, not only rules of criminal law, but also administrative and civil law; the 

national legal systems of some Member States do not exclude the application of both criminal and 

administrative (tax) sanctions for "identical" or "essentially identical" facts. This has put into practice 

the issue of the relationship or the interaction between the various procedures or sanctions, including 

the avoidance of violation of the ne bis in idem principle. 

Considering the applicable legal provisions and summarizing the relevant case-law of the 

ECHR and the CJEU in the field, it can be concluded that the protection of EU financial interests 

represents a general interest objective justifying a cumulation of administrative and criminal law 

procedures and sanctions - if prescribed by law, but in order not to undermine the ne bis in idem 

principle, this cumulation is conditioned by the principle of proportionality and the existence of 

complementary purposes of those procedures and sanctions; the role of verifying that these conditions 

are fulfilled each time belongs to the national court. 
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CONCLUSIONS 

Legislation on criminal law at European level has evolved steadily, starting from its recognition 

by the Luxembourg Court, by way of a jurisprudential approach, and continuing with the expressly - 

increasingly widespread - provision in the Treaties and, subsequently, in the secondary legislation of 

the Union. 

However, although the decision-making mechanism and the legal instrument provided for by 

the Treaties should be factors favoring the harmonization of criminal law at EU level, conferring 

"democratic legitimacy" on the adopted act, and leaving the Member States to appreciate the form 

and means for transposition, there is a risk that in practice they will turn into obstacle factors. 

Transposing the provisions of the PIF Convention, the Romanian legislator opted for faithful 

rendering, in the provisions of Articles 181 - 183 of Law no 78/2000, the elements of the definition of 

fraud from Article 1(1) of the PIF Convention, but the offences are systematized differently, and not 

according to the two categories of fraud provided for in the Convention (both in respect of expenditure 

and revenue). 

Our proposals de lege ferenda are the following: 

For the offence provided by Article 181 of Law no 78/2000: 

- amending Article 181 of Law no 78/2000 by introducing a new paragraph stipulating that 

"funds from the EU budget shall be equivalent to the national public funds related to European funds, 

which are used to ensure co-financing, the payment of pre-financing, the replacement of European 

funds in the case of unavailability / the temporary closure of the payment of these funds, the 

completion of the European funds in order to finalize the projects ", in order not to raise the issue of 

its concurrence with the offence of illegal obtaining of public funds, stipulated in Article 306 of the 

Criminal Code; 

- modifying Article 181 of Law no 78/2000 in the sense that the offence has the effect of 

wrongfully obtaining from the EU budget not only "funds", but also "other assets", to correspond to 

the term newly introduced by the PIF Directive; 

- modifying Article 181(2) of Law no 78/2000 in the sense that the omission incriminated refers 

to "the data to be communicated" and not to "data required by law". 

For the offence provided by Article 182 of Law no 78/2000, similarly: 

- amending Article 182 of Law no 78/2000 by introducing a new paragraph stipulating that 

"funds from the EU budget shall be equivalent to the national public funds related to European funds, 

which are used to ensure co-financing, the payment of pre-financing, the replacement of European 

funds in the case of unavailability / the temporary closure of the payment of these funds, the 

completion of the European funds in order to finalize the projects ", in order not to raise the issue of 

its concurrence with the offence of misappropriation of funds, stipulated in Article 307 of the 

Criminal Code; 
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- modifying Article 182(1) of Law no 78/2000 in the sense that the offence consists of "wrongful 

changing the purpose of funds " or simply "changing the purpose of funds" obtained from the EU 

budget; since the phrase "without observance of the legal provisions", strictly interpreted, does not 

allow sanctioning the violation of the provisions regarding the purpose of funds in the contract or the 

financing agreement and thus significantly limits the scope of the sanctions under the law, not 

respecting the requirements of Article 1(1) point a) par. 3 of the PIF Convention, which defines fraud 

as, among others, “the misapplication (…) for purposes other than those for which they were 

originally granted” of European funds; 

- criminalizing, in Article 182(1) of Law no 78/2000, not only the misapplication of funds but 

also the misapplication of “assets”, given the term newly introduced by the PIF Directive;  

- providing the offence under Article 182(2) of Law no 78/2000 as an alternative to the offence 

provided by Article 183 of Law no 78/2000 or in a separate article, the offences provided by the two 

paragraphs of Article 182 being distinct, and not two different types of the same offence; 

- modifying Article 182(3) of Law no 78/2000 in the sense that its provisions refer only to the 

type of offence referred to in Article 182(2) of Law no 78/2000, and not to the one stipulated in par. 

(1) of the same text, whereas, unlike the PIF Convention, in the case of the fraud alleged in Article 

182(1) of Law no 78/2000 the Directive does not condition criminalization for a certain damage, as 

in the case of the other acts;  

- the definition of the offence provided by Article 182(2) of Law no 78/2000 should consist in 

" misapplication of a legally obtained benefit", which has as its effect the illegal diminution of the 

resources of the Union budget or budgets managed by the Union, or on its behalf, in order to meet 

the meaning of the PIF Convention and the PIF Directive and to prevent misinterpretations of the 

legal text. 

For the offence provided by Article 183 of Law no 78/2000: 

- the provision of the offence under Article 182(2) of Law no 78/2000 as an alternative to the 

offence provided by Article 183 of Law no 78/2000 (the combination of fraud in respect of revenue 

provided for in Article 1 of the PIF Convention into a single article), if not in a separate article; 

- modification of Article 183 of Law no 78/2000, in the sense that the omission in question 

refers to 'the data to be communicated' and not to 'data required by law'; 

- the regulation of the subsidiary character of the offence under Article 183 of Law no 78/2000, 

by introducing a new paragraph, which provides that „if the acts provided for in this article constitute, 

according to the Criminal Code or other laws, more serious offences, they shall be punished under 

the conditions and with the sanctions laid down in those laws”; it would also avoid breaching the 

provisions of Article 325(2) TFEU, which binds Member States to take the same measures to counter 
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fraud affecting the financial interests of the Union as they take to counter fraud affecting their own 

financial interests. 

For the offence provided by Article 185 of Law no 78/2000: 

- repealing the text or at least: 

- defining the term "economic operator" by taking over the definition given by the legislature 

in the field of public procurement: “any natural or legal person, including a public entity, or a group 

of such persons, who offers to supply products, execute works or provide services or supply 

immovable property, including any temporary association formed between two or more of these 

entities” 

- replacing the phrase "misconduct" with " breach of the law ", in order to respect the principles 

of accessibility and foreseeability of the law and of legality and proportionality of criminal offences, 

in line with those established by the Constitutional Court by Decision no. 518/2017 on the offence of 

negligence in service. 

With regard to procedural aspects: 

- the introduction of a special provision - either in the Law on some measures for Romania's 

application of the Regulation establishing the European Public Prosecutor's Office, or by amending 

Article 36(1) point c) of Criminal Procedure Code - according to which the tribunal will also hear at 

first instance "the offences in respect of which the European Prosecutor's Office (EPPO) has been 

prosecuted, if they are not within the jurisdiction of other hierarchically superior courts"; 

- the introduction, at Article 367 of Criminal Procedure Code, of a provision permitting the 

suspension of the criminal proceedings in the case of the referral of the CJEU with the request for a 

preliminary ruling and the regulation of a procedure in this respect. 

The analysis of the normative system resulting from the efforts of the Romanian legislator with 

regard to the protection of European Union' financial interests (and not only) reveals both positive 

aspects (general observance of the minimum rules regarding the definition of offences and sanctions, 

limitation periods or conditions for liability of legal persons) and some elements requiring 

reassessment and reconsideration (overlapping provisions on fraud in respect of revenue, criminal 

liability of heads of businesses, no alternative form of liability for acts of reduced gravity or 

misconduct). 

It remains to be seen whether, and to what extent, the results of the research, as summarized in 

the conclusions of the thesis, will be confirmed by the continuation of the criminal law process 

through Union law and case law of the Luxembourg Court, and at national law, as well as the 

evolution of judicial practice in the matter or the assessment reports on the extent to which Member 

States have taken the necessary measures to comply with the PIF Directive. All these can shape the 

subject of a future research, as it is a process in progress. 


