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1. The object of the study. The past decade has witnessed a remarkable growth in 

the number of private international law relationships.  

One of the most impactful aspects was the accession to the European Union which has 

caused in Romania a migration phenomenon. According to a study performed by 

Eurostat1, in 2016, over 3 million Romanians were having their residence in another EU 

Member State. It is generally believed that the statistical outcome does not accurately 

illustrate the reality and that the real number is much higher than the documents 

reveal. Even though the relationships are geographically located abroad, they 

sometimes significantly impact the Romanian legal order as well. Secondly, the 

European Union has created an internal market, with no borders, governed by the free 

movement of services, goods, capital and persons. A person may pursue commercial 

activities in Romania, without being necessarily located herein 2 . Thirdly, the 

technological development facilitates the creation of legal relationships with foreign 

element through a simple click, without the need of physically crossing a border.  

2. The foreign element generates matters where the Romanian legal order faces laws 

and decisions from abroad. 

On one hand, the Romanian judge may be bound to apply directly a foreign law when 

addressed with a dispute involving a foreign element. This falls within the concept of 

conflict of laws (in space). 

On the other hand, the judge may be asked to recognise or enforce rights acquired 

abroad (conflict of laws in time and space)3. The scholars have distinguished between (i) 

conflict of laws in time and space under the umbrella of substantive law – which deals 

with the recognition of a right acquired under a foreign law and (ii) conflict of laws in 

time and space under the umbrella of procedural law - concerning recognition and 

enforcement of foreign court decisions and arbitral awards4. 

As it sometimes happens, the foreign law or the foreign decision is intolerable for a 

state. In order to protect themselves, the states have developed a specific concept called 

public policy or private international public policy.  

The object of the present study is represented by the public policy, as a specific private 

international law instrument. 

                                                 
1 Eurostat study regarding migration and migrating population in European Union, available at 
https://ec.europa.eu/eurostat/statistics-explained/Migration_and_migrant_population_statistics/ro, last 
verified at 01.10.2018. 
2 “Within the framework of the provisions set out below, restrictions on freedom to provide services within 
the Union shall be prohibited in respect of nationals of Member States who are established in a Member State 
other than that of the person for whom the services are intended.” - art. 56 TFEU. 
3 D.A. Sitaru, Drept internațional privat, C.H. Beck, Bucharest, 2013, p. 120. 
4 Ibidem, p. 122. 

https://ec.europa.eu/eurostat/statistics-explained/Migration_and_migrant_population_statistics/ro


3 

 

3. According to art. 2564 para. (2) of the Civil Code (hereinafter referred to as “C. 

Civ.”), the concept of public policy comprises fundamental principles of both Romanian 

and European law and fundamental human rights. Therefore, the expression public 

policy generically designates a sum of values; hence it does not represent an instrument 

to protect them.  

4. The protection of fundamental values is achieved through several legal 

mechanisms.  

Firstly, the most common instrument is represented by the public policy exception.  

The public policy exception can be defined as a specific private international law 

concept, allowing the judge or the public authority: 

(i) to refuse the application of a foreign law or 

(ii) to refuse the effects of a certain foreign court decision or legal situation validly 

created abroad, 

because they lead to inconceivable consequences for their legal order5. 

Secondly, besides the public policy exception, there are the public policy clauses6, which 

are a mechanism specific to the conflict of laws. 

Public policy clauses represent a type of subsidiary conflict laws used by the lawmaker 

in order to exclude the intervention of a foreign law that breaches a fundamental value, 

expressly indicated by the conflict rules. For example, art. 2586 para. (2) C. civ. protects 

the freedom of marriage. According to this text, a foreign law that provides for an 

obstacle affecting the freedom of marriage shall be excluded, to the extent the spouse 

is a Romanian citizen and the marriage is concluded in Romania.  

Thirdly, the public policy values can be protected through sui generis grounds of 

refusal for recognition or enforcement proceedings. Given the purpose of enhancing 

the protection of a certain value, the lawmaker may provide for a distinct ground of 

refusal concerning the said value. For example, art. 1097 of the Romanian Civil 

Procedure Code regulates that the breach of the right to defence can lead to the refusal 

of the foreign ruling. 

Therefore, the protection of public policy values is achieved through: 

                                                 
5 S. Othenin-Girard, La réserve d’ordre public en droit international privé suisse. Personnes-Famille-
Successions, Schulthess, 2001, p. 7. 
6 The terminology is borrowed from the French scholars. See also, e.g., P. Lagarde, Public Policy, in K. 
Lipstein (ed.), Private International Law, vol. III, Mohn/Nijhoff, 1994 (reed. 2011), Chapter 11, p. 24 and 
the following. 
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 the public policy exception and the public policy clauses, for conflict of laws 

matters; 

 the public policy exception and the specific grounds of refusal, for recognition and 

enforcement proceedings. 

5. The goals of the study and its necessity. A research regarding the public policy 

may be qualified as an impossible mission. A sociological, volatile and cultural7 

phenomenon, the public policy has been compared with “a very unruly horse, and when 

once you get astride it, you never know where it will carry you”8. Attempts to define 

public policy have been likened to adventuring into quicksand9. A French scholar has 

gathered no less than 50 definitions of the concept in an impressive research on public 

policy10. 

Therefore, we perceived this research as a challenge. The fundamental task of a social 

sciences researcher is to confront the arbitrary, the anarchy, and to give back, a certain 

enlightenment11 as a result of his endeavours. Our aim is to cast light upon the public 

policy matter and to succeed, after this study, in making the public policy seem 

friendlier and no longer considered a phantom hiding behind the curtains of any legal 

construction that might threaten its effects, since it provides broad discretion to the 

judge when ruling upon the conformity with the values of the forum12. 

Therefore, through our work, we intend to offer predictability to the parties to a legal 

relationship involving a foreign element.  

6. Furthermore, we did not identify in the Romanian legal literature any monograph 

mainly dealing with the public policy in private international law. Our study shall 

definitely fill this void.  

7. One should also pay proper attention to the context in which the present study is 

elaborated. The private international law field faces, nowadays, an unprecedented 

evolution that reflects the particularities of our era, characterised by globalisation, 

                                                 
7 D. Bureau, H. Muir-Watt, Droit international privé, Tome I, Partie générale, P.U.F., 2017, p. 556. 
8 Richardson c. Mellish [1824], 2 Bing 229, parag. 252, available at: http://www.uniset.ca, last verified at 
18.09.2018. 
9 T. Corthaut, EU ordre public, Kluwer Law International, 2009, p. 1. 
10 D. Boden, L’ordre public: limite et condition de la tolérance. Recherches sur le pluralisme juridique, Phd 
these, Université Panthéon-Sorbonne – Paris I, 2002, vol I, parag. 396. 
11 C. Lévi-Strauss, L’ethnologue est un bricoleur, apud A. Guilmain, Sur les traces du principe de 
proportionnalité: une esquisse généalogique, Revue de Droit de McGill, Vol. 61, No. 1, 2015, p. 93. 
12 D.A. Popescu, Este admisibilă recunoașterea în România a unui testament conjunctiv încheiat în 
străinătate?, Pandectele Române, nr. 3/2004, Wolters Kluwer, Bucharest, p. 194. 

http://www.uniset.ca/other/css/pdf/130ER294.pdf
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tremendous concern for certainty and predictability, but also for flexibility in the 

international legal circuit13.  

The metamorphosis of private international law is emphasised by the intertwining of 

national and European interests and by the unification of conflict rules in different fields 

of law14. 

8. We assist nowadays at the Europeanisation of private international law and the 

abundance of European laws has consequences on the concept of public policy15.  

The multiplication of European law sources had, without doubt, substantial, as well as 

procedural consequences on public policy.  

From a procedural perspective, the applicability of the public policy exception was 

limited or even completely denied in light of the goal of achieving a European space of 

freedom, security and justice.  

From a substantial perspective, public policy values do not represent a triumph of the 

nationalism over the internationalism anymore. Public policy constitutes a ground for 

unification, having the ability to correlate fundamental values throughout Europe. 

Member States pair their conflict of laws, substantive laws and, sometimes, their 

fundamental values. The European standards tend to reshape the social concepts of the 

Member States. 

                                                 
13 Idem, Itinerarii şi evoluţii în dreptul internaţional privat. Spre un drept internaţional privat European, 
RRDP, no. 1/2007, Universul Juridic, Bucharest, 2007, parag. 2. 
14 Ibidem. 
15 We mention the following relevant regulations: 
- Regulation (EC) no. 593/2008 of the European Parliament and of the Council from 17 June 2008 on 

the law applicable to contractual obligations (Rome I);  

- Regulation (EC) no. 864/2007 of the European Parliament and of the Council from 11 July 2007 on the 

law applicable to non-contractual obligations (Rome II); 

- Regulation (EC) no. 1259/2010 of the Council from 20 December 2010 implementing enhanced 

cooperation in the area of the law applicable to divorce and legal separation; 

- Regulation (EC) no. 650/2012 of the European Parliament and of the Council from 4 July 2012 on 

jurisdiction, applicable law, recognition and enforcement of decisions and acceptance and 

enforcement of authentic instruments in matters of succession and on the creation of a European 

Certificate of Succession; 

- Regulation no. 848/2015 of the European Parliament and of the Council from 20 May 2015 on 

insolvency proceedings; 

- Regulation (EC) no. 1215/2012 of the European Parliament and of the Council from 12 December 

2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial 

matters; 

- Regulation no. 1103/2016 implementing enhanced cooperation in the area of jurisdiction, applicable 

law and the recognition and enforcement of decisions in matters of matrimonial property regimes; 

- Regulation no. 1104/2016 implementing enhanced cooperation in the area of jurisdiction, applicable 

law and the recognition and enforcement of decisions in matters of the property consequences of 

registered partnerships.  
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Therefore, the necessity of the study derives not only from the absence of monographs 

concerning our topic, but also from the abundance of normative enactments and court 

decisions that have an impact on the concept of public policy. Even though studies 

would have been carried out before, a new one would be anyway mandatory, given the 

current metamorphosis of private international law. 

9. Structure of the study. In order to perform a consistent scientific research, the 

itinerary must be rigorously determined from the onset16. The study is divided in three 

parts, each of them being sub-divided in chapters, sections and subsections.  

Part I, entitled “General considerations on public policy in private international law”, 

aims at performing an overall assessment of the public policy concept in private 

international law.  

Chapter I approaches the notion of public policy from a historical perspective, 

illustrating the transformations that led to the current configuration of the concept.  

Chapter II concerns the content of public policy. We acknowledge that public policy has 

an undetermined and undeterminable content17. An inaccurate definition indicating 

cases where public policy may be breached will be rapidly outdated, given the 

continuous evolution of social and moral concepts.   

Providing a definition on the content of the public policy is a non-issue, as already 

emphasised by P. Lagarde. The only relevant aspect is the role fulfilled by this concept18. 

As such, we shall approach the concept by focusing on the purposes it serves. We shall 

try to generically determine the elements protected through the refusal of applying a 

foreign law or of recognizing a foreign award.  

Afterwards, we shall seek to frame public policy from a temporal and spatial 

perspective. We shall determine by reference to which moment, the content of public 

policy should be assessed. Also, we shall analyse the external influences (European 

Union and Council of Europe) on public policy. We shall evaluate to what extent the 

content of public policy still remains specific to each country, as the scholars so 

commonly affirm19. 

Chapter III sheds light on the terminological and conceptual embroilments. Thus, we 

shall differentiate public policy in private international law from other instruments 

expressed through the same phrase. Subsequently, we shall search a linguistic 

alternative, in order to suppress the drawbacks of the current terminology.  

                                                 
16 T. Corthaut, op. cit., p. 3. 
17 S. Othenin-Girard, op. cit., p. 8. 
18 P. Lagarde, Recherches sur l’ordre public en droit international privé, Bibliothèque de droit privé, LGDJ, 
Paris, 1959, p. 177. 
19 D.A. Sitaru, op. cit., p. 102. 
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Chapter IV tackles the general requirements regarding the application of public policy 

mechanisms. This endeavour aims at avoiding an undesired expansion of the cases 

where public policy intervenes. All along our work, we take into consideration that 

public policy should be applied only in extraordinary circumstances. We hope that our 

proposed methodology will positively impact the case law, and public policy will no 

longer be criticized for the uncertainty it provides20. 

Part II deals with the mechanisms of public policy in conflict of laws (in space) matters. 

Our scenario depicts a legal relationship with a foreign element that has been addressed 

to a Romanian court and the latter ends up performing a conflict of laws reasoning in 

order to identify the applicable law on the merits. 

Chapters I-IV concerns public policy exception in conflict of laws issues. In other 

words, this part of the paper will explore situations where the public policy exception 

may lead to the refusal of applying a foreign law.  

In Chapter I, we shall perform an in-depth assessment of the public policy exception in 

conflict of laws matters. We shall start with a survey of the provisions regarding the 

public policy exception, under national, European and international law. Henceforth, we 

shall examine the conditions for applying the public policy exception. Meanwhile 

particular attention is given to the particularities of the methodology we have proposed 

in the first part of our study. Last but not least, we shall examine the effects of the public 

policy exception. 

In Chapter II, we shall analyse the relationship between the public policy and the 

protection of the fundamental human rights as regulated by the European Convention of 

Human Rights. We seek to determine whether the public policy exception is suitable to 

protect the fundamental human rights. 

In Chapter III, we shall differentiate the public policy exception from other resembling 

mechanisms, in order to clarify the role of this concept among the private international 

law instruments.  

Chapter IV consists of a case law analysis, with the goal of observing some landmarks 

for the cases where the public policy exception may intervene.  

Chapter V concerns public policy clauses. Besides general remarks on the 

characteristics, advantages and drawbacks of the public policy clauses, we shall 

differentiate the concept from other private international law instruments. Further on, 

we shall assess the particularities of the methodology proposed in the first part of the 

                                                 
20 A. Mills, The Dimensions of Public Policy in Private International Law, JPIL, Vol. 4, No. 2, DOI: 
10.1080/17536235.2008.11424339, pp. 203-204. 
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study. Last but not least, we shall examine several public policy clauses currently in 

force.  

Parts III and IV approach the public policy in recognition and enforcement proceedings 

related to both court and arbitral awards. We work with the scenario that a ruling was 

rendered abroad by a court or by an arbitral tribunal and a request for recognition or 

enforcement is lodged before a Romanian judge.  

Part III focuses on procedures where recognition or enforcement of foreign judgements 

is sought. 

Chapter I deals with the public policy exception as a ground for refusing the recognition 

or enforcement of a foreign award. First, we shall perform a survey of the provisions 

regarding the public policy exception, under national, European and international law. 

Next, we shall examine the procedural requirements for applying the public policy 

exception. Then, we shall emphasize the particularities of the methodology the courts 

should follow in order to decide whether they will apply or not the public policy 

exception. Last but not least, we shall study the effects of the public policy exception in 

recognition and enforcement proceedings. 

In Chapter II, we shall analyse the features of the public policy exception in the 

European regulations that sets forth this mechanism while in Chapter III, we shall 

assess whether the public policy exception in recognition and enforcement proceedings 

matches the standards of the European Convention of Human Rights. 

Chapter IV sheds light on other grounds for protecting public policy values in 

recognition and enforcement procedures, i.e. on the specific grounds for refusal. 

In the last two chapters, we shall analyse the case law where public policy was invoked 

to protect both procedural (Chapter V) and substantive values (Chapter VI). The 

distinction made between procedural and material public policy has rather a theoretical 

advantage for an organized display of information. The two represent the heads and 

tails of the same coin, and, in practice, are sometimes applied simultaneously.  

Part IV focuses on procedures where recognition or enforcement of foreign arbitral 

awards is sought.  

In Chapter I, we shall perform an in-depth analysis of the public policy exception in 

recognition and enforcement proceedings that regard foreign arbitral awards. 

In Chapter II, we shall examine national and other European cases, where the judges 

dealt with the collision between the arbitral award and the fundamental procedural and 

substantial values of the forum.  
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Finally, in Chapter III, we shall approach the conflict between international arbitration 

and insolvency proceedings. More specific, we shall try to determine under which 

circumstances the public policy exception may intervene to refuse a foreign arbitral 

award because of the ongoing reorganization proceedings against the debtor of the 

arbitral award.  

The end of the study reflects, naturally, the conclusions of the author. This enables us 

to turn back to the previous parts of the study and to determine whether the objectives 

of the study have been accomplished. 


