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SUMMARY 

  

Air pollution is currently one of the ma r and environmental challenges facing the 

international community and, due to the universal, global, atmosphere, pollution effects thereof 

have a direct impact on every person, regardless of the State whose territory is located. 

In a recent study [1] of the World Bank shows that atmospheric pollution in the world 

generated 5.5 million premature deaths, one in ten deaths worldwide, and the impact on the 

world economy was 5.11 billion dollars. 

On May 2, 2018, the World Health Organization, through a press 

release [2] announced that according to their studies, about 90% of the world population is 

exposed to air pollution above the permissible limit, resulting in approximately 7 million 

premature deaths. 

In relation to global warming and climate change, the latest report [3] of the 

Intergovernmental Panel on Climate Change, presented in 2014, showed that in the northern 

hemisphere , during the years 1983-2012 was probably the warmest period of the past 1400 

years. 

It confirms with certainty that the emission into the atmosphere of greenhouse gases are 

the main cause for the determination of global warming and climate change, noticing an increase 

in the atmosphere is unprecedented in the history of the concentrations of carbon dioxide, 

methane and nitrous oxide. 

It is appreciated by experts that by the end of the century the average of global 

temperatures over the period 1986-2005 is likely to increase even at 4.8 ° C, which can have a 

devastating effect and the avoidance of extremely serious consequences can only be achieved by 

keeping the temperature rise between 1 ° and 2 ° C. 

Faced with such factual circumstances and given the serious challenges posed by the 

pollution of the atmosphere, we consider that our interest in the choice of the topic " Legal 

Aspects of International Atmosphere Protection " is fully justified , especially since, in my 

opinion, right is the only solution that can achieve adequate protection of the atmosphere. 

Of course, there are currently several international regulations on atmospheric protection, 

of which the most important are: the Geneva Convention on Long-range Transboundary Air 

Pollution, the Vienna Convention for the Protection of the Ozone Layer, the Framework 
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Convention the United Nations Climate Change Convention, the Kyoto Protocol and the Paris 

Agreement. 

However, we have found that the current international regulations relate directly to the 

protection of the atmosphere, without first establishing clearly what it represents from a legal 

point of view, its general legal regime and whether there is any relationship of appropriation to 

the atmosphere. 

Generally, doctrine of public international law does not address the issue of the 

atmosphere but rather the airspace, and the doctrine of environmental law has acquired technical-

scientific definitions of the atmosphere from which the necessary legal characters can not be 

deduced in order to outline a clear legal regime of the atmosphere and its protection, so that 

confusion with other notions, such as airspace or cosmic space, which, as we shall see, have their 

own specific features and distinct legal regimes, can be removed. 

In our opinion, to react in legally and get some regulatory measures on a particular area 

of interest, without first to identify clearly the nature, extent and legal meaning of the term which 

occasioned reaction, may call into question the effectiveness of the measures taken and may 

create difficulties in their application. 

So, the legal protection of the atmosphere can not be adequate if it is not clear from the 

outset what constitutes the legal atmosphere and what is its general legal regime. 

              Moreover, in our opinion, a coherent and adequate legal regime for the protection of the 

atmosphere can not be conceived without first identifying a form of appropriation of this natural 

resource, because, otherwise, because of the inherently selfish inclinations of states, or even 

individuals, there may be total disinterest or abusive use of the atmosphere, especially since such 

attitudes have generated the current global climate change and ozone depletion challenges. 

Thus, in our approach, we mainly tried to find answers to the following questions: 

1. What is the atmosphere from a legal point of view? 

2. What is the relationship between the atmosphere, air space and cosmic space? 

3. What is the relationship between states regarding the proximity of the atmosphere? 

4. Can the atmosphere be subject to the exclusive sovereignty of a state or is it subject to 

legal regimes specific to shared natural resources, common natural resources, the common 

patrimony of humanity or the common concern of all humanity? 

5. Can there be a right over the atmosphere? 



6. Who can be the holder of such a right? 

7. What is the right and how can it be exercised? 

8. What are the main international regulations relating to the protection of the atmosphere 

in general and, in particular, those relating to the protection of the atmosphere against climate 

change? 

9. What are the main vulnerabilities of the international climate change legal regime and 

how can these shortcomings be removed? 

As a result , in this work we have proposed to identify certain elements that may be part 

of a clear and coherent legal regime of the atmosphere and its protection. 

In the first chapter, entitled "General Atmosphere," we started from the analysis the 

notion of atmosphere, as it is currently defined in the legal doctrine , we have assessed the need 

for a new approach to defining the atmosphere, we have delimitated the notion of airspace and 

cosmic space and their distinct regimes , and we have tried to establish the legal meaning of the 

notion of the atmosphere , in order to briefly briefly present some technical and scientific 

considerations regarding the pollution of the atmosphere, its causes and its main negative global 

effects. 

              As we think it was natural, we began our research effort by trying to determine what the 

atmosphere represents from a legal point of view. 

              Without challenging the importance and merit of definitions found in doctrine, I 

considered that they overlap too much with the technical-scientific definition of the atmosphere, 

and therefore there are some difficulties in identifying in its content the legal characters 

necessary to outline a legal regime clear atmosphere and its protection, so that confusion with 

other notions, such as space or space, which, as we have seen, have their own specific features 

and distinct legal regimes , can be removed. 

              Thus, by failing to identify a satisfactory definition, we considered that our attempt to 

define a legal meaning of the notion of atmosphere that could be the starting point for clarifying 

the international legal regime of the atmosphere and its protection was justified . 

              As part of this approach, we have taken the notion of "natural resource" in general and 

after we have established the meaning of the concept of "natural resource" on the basis of 

relevant international regulations, we have continued to delimit this concept of other similar 

ones, such as " environment" and " environmental element " , and we have established the 



relationship between them , finally concluding that the atmosphere is a veritable natural and vital 

natural resource. 

However, this was not enough, since the legal definition of the atmosphere can not take 

place in the absence of essential distinctions between certain notions that can be easily confused 

and used in the same context with meanings equivalent to the consequence of the generation of 

confused confusions. Thus, we had to clarify and establish the legal meaning and implications of 

the notions of "airspace" and " cosmic space " , in order to clearly distinguish them from the 

atmosphere. 

Based on this analysis, we gave legal meaning of the atmosphere, meaning that it can be 

considered as a natural resource unique, indivisible functional and vital that transcends any 

territorial limits of states categorically distinct airspace, outer space and by their legal regimes, a 

natural resource which, in its entirety, can not be subject to the sovereignty of a single state. 

              In our opinion, a coherent and adequate legal regime for the protection of the 

atmosphere can not be conceived without first identifying a form of appropriation of this natural 

resource, because, otherwise, because of the inherently selfish inclinations of states or even of 

individuals individual, there may be total disinterest or abusive use of the atmosphere, especially 

since such attitudes have generated the current global challenges of climate change and ozone 

depletion. 

In Chapter II , entitled "The International Legal Arrangement of the Atmosphere," after 

having exposed the controversy over the relationship between states in relation to natural 

resources in general (territorial sovereignty or global common property), we tried to verify 

whether the atmosphere is in the some of the international legal regimes devoted to the 

appropriation of natural resources in general: 1. exclusive sovereignty over natural resources, 2. 

shared concern of all humanity, 3. shared natural resources, 4. common natural resources, 5. 

common human patrimony. 

I appreciated that the atmosphere could not be considered subject to exclusive 

sovereignty of States over which is as such an approach ignorescertain basic distinctions 

absolutely necessary and is based on a confusion not allowed the notion of atmosphere with the 

airspace. This error would make it possible for the atmosphere to be assimilated from the point 

of view of the legal regime to a much clearer notion in the international airspace law, ignoring 



the essential difference between them, a difference which automatically draws the inapplicability 

of the principle of sovereignty into the case of the atmosphere. 

The atmosphere is a physically indivisible natural resource that transcends naturally and 

indiscriminately any state borders or boundaries of states, a natural resource that, in its entirety, 

can not be subject to state sovereignty. The atmosphere is, by and large, a unique global natural 

resource, its composition being in a continuous movement and transformation , and this dynamic 

dynamic has a transboundary effect impossible or difficult to control, that is why the notion of 

atmosphere can not be the expression of a territorial, geographical approach , inextricably linked 

to the borders of a state, as is the case with airspace. The territorial , spatial criterion proves to be 

completely irrelevant in the case of the atmosphere because, due to its dynamics and the 

fluctuating nature, the delimitation by the vertical lines of the territorial boundaries is completely 

meaningless, the composition of the atmosphere circulating horizontally in a natural and 

unyielding manner beyond any state borders. 

I considered that the tmsofera can not be subject to the principle of the common concern 

of the whole of humanity, as this principle, as it is now outlined, can not express a form of 

appropriation of this resource , but refers exclusively to the legal regime of its protection 

. However, the atmosphere as a natural resurfacing and its protection, or the adverse effects of 

atmospheric pollution, although they have a connection between them, are different and the 

identification of principles regarding the protection of the atmosphere can not compensate for the 

lack of a legal regime for appropriation of the atmosphere as a natural resource , a legal regime 

that is indispensable, as we have seen from the outset, to provide genuine and appropriate legal 

protection for this natural resource. 

In agreement with other authors, we consider that neither the legal regime of shared 

natural resources can be applied to the atmosphere, as more than half of the airspace in which the 

atmosphere is found is beyond the sovereignty of any state (above the oceans and the Antarctic). 

As regards international common law , this can not be applied to the atmosphere, since 

this legal regime, as it is now outlined, presupposes that its subject matter is completely outside 

the jurisdiction of any state, which is not the case of the atmosphere. Inevitable and natural 

overlapping physical atmospheric composition territories of each member makes within the 

airspace of each State to be inevitably ephemeral, at some point, a certain part (obviously 



fluctuating and ever-dynamic) in the atmosphere, so that this fraction of the composition of the 

atmosphere may, at least theoretically, be subject to state sovereignty. 

On the other hand, the thesis of the application of the principle of common ownership of 

the atmosphere can not be accepted, since such a hypothesis raises questions as to how this 

natural resource is exploited and protected, since, in the absence of exclusive or even partial 

rights, there has been total disintegration or abusive use by some of the states, especially since 

such attitudes have generated the current global challenges of climate change and ozone 

degradation. 

We further considered that the atmosphere can not be placed under the legal regime of 

the common heritage of humanity for the simple fact that, as we have seen, this concept is quite 

vague and legally inaccurate, it does not have the necessary coherence for clearly set up certain 

legal relationships between states or other people about the atmosphere and can not provide the 

concrete legal means necessary for a functional legal regime of appropriation and protection of 

this vital natural resource. 

In conclusion , we considered that at present, none of the classical legal regimes of 

appropriation of the analyzed natural resources, taken separately, meets the requirements of 

regulating the atmosphere at international level, especially in the context of the new and global 

challenges posed by climate change and the degradation ozone layer. 

Under these circumstances, within the same chapter, we tried to identify a new concept to 

provide solid foundations for building a separate legal regime and able to clearly and consistently 

as the legal status of the atmosphere and the legal protection thereof. In this chapter we have 

endeavored to find out whether there may be a right over the atmosphere, who can be the holder 

of such a right, and what right can be said. In this regard, I have proposed " Environmental 

property " as a solution and, on that basis, we outlined the elements of the specific legal regime 

of the atmosphere and its protection. 

In our opinion, in order to arrive at the correct identification of an appropriate legal 

regime at the international level of the atmosphere, it is extremely important to start in the 

opposite direction, that is, from the internal, individual level, namely from the analysis of the 

internal relations between individuals and between them and the state regarding natural 

resources, since all norms of law, including those of public international law, have a direct and 



concrete impact, ultimately also on individuals, whose organization conceptually forms the 

notion of state. 

In such a way, a comprehensive and fully integrated legal regime can be achieved, which 

will also ensure direct and effective effectiveness of the rules on atmospheric protection. 

In this approach we began by asking whether the existence of an environmental right 

could be conceived and, obviously, including the atmosphere and, if so, to find out what the 

holders are and what nature, the justification, the legal characters and the content of such a right. 

First of all, I have noticed that any person, naturally and almost without exception, can 

make directly, directly and without the need for the contest of another person, certain acts of 

appropriation, use or even material disposition regarding certain primary or secondary natural 

resources, environmental elements that are not and can never be owned by that person's 

exclusive, jointly owned property. 

So we have found that a right to the environment and, implicitly, to the atmosphere can 

be conceived, which can not be found in the right of private property under common law or in 

the law of public property. 

In our opinion, environmental rights holders, more specifically natural resources, 

including the atmosphere, can only be those who live and benefit in one form or another, directly 

or indirectly, from these resources, regardless of citizenship, social condition, the state of which 

they are nationals, the form of government, etc. 

This right environment, distinct and specific, was conventionally 

named "ownership environment" which in our opinion is a fundamental right personal non 

inseparable from how community with a complex nature, summarizing both specific elements of 

real rights and debt rights, which has a specific object - environmental goods and on the basis of 

which, on the one hand, its owner is entitled to exercise certain prerogatives directly and directly 

on environmental goods and, on the other hand, the same the owner may require the state to do 

or not to do something about the protection of environmental goods. 

We consider that the recognition of environmental property rights is of particular 

importance because, firstly, the proposed notion explains the basis on which any person can 

directly and without the need for the contest of another person, acquire certain acts of 

appropriation , use or even material disposition of certain major natural resources that are 

neither, nor can ever, be in the exclusive, jointly owned, property of that person. 



Secondly, the right to environmental property also provides an explanation for the 

existence and recognition of the right to a healthy environment that, without questioning its 

existence and usefulness, harmoniously integrates it into its content and gives it the basis and 

justification. 

Thirdly, using the elements of the established legal regimes and removing their 

shortcomings, environmental property provides solid groundwork for shaping a legal, global, 

internal and international legal regime, both appropriating natural resources and protecting 

them. Thus, environmental property rights structure integrally, globally and coherently the social 

relations related to natural resources, starting from a vertical approach of these relations within 

the domestic law and reaching an international perspective horizontal relationship of natural 

resources. 

Returning to the atmosphere, starting from the right of environmental property, I 

outlined, around these notions, the essential features that can form the basis of a specific legal 

regime of this natural resource. 

So a fundamental element of this legal regime is the environmental property through 

which a coherent structure of the legal status of the atmosphere and its protection is achieved 

both internally and internationally. 

Internally, the atmosphere is a natural resource, an environmental asset, subject to the 

environmental property right of which every citizen of that state is the holder.               

However, environmental property on the atmosphere does not give its owner the whole 

range of prerogatives of possession, use and mood over this natural resource, which is shared 

between the owner and the state. The attributes that the owner of the environmental property can 

exercise are those that can be exercised directly and directly, and the other prerogatives that 

involve administration and exploitation, protection, etc. are exercised by the State on the basis of 

its sovereignty. 

In this situation, the state is only a manager, a sort of "fiduciary" specific to the public 

trust doctrine institution of American law, which, through international sovereignty, namely 

through public property rights and the public power regime at the internal level , has the right 

and the obligation, in a specific manner, to possess, use and, to a certain extent, to dispose (of 

course, in a material sense) of the atmosphere, but not in its own power and in its own interest, 



but as a result of the power with which it has been invested by the owners of the environmental 

property right and in their interest. 

Internally, environmental ownership of the atmosphere also gives the holder, in addition 

to the prerogatives set out above, the possibility of asking the state to do or not to do anything 

about the protection of the atmosphere. Under such an obligation to do so, the State is obliged to 

provide the owner of the environmental property right with an unpolluted atmosphere of a certain 

quality. So, by virtue of the right to environmental property and through the right to a healthy 

environment, their owner is entitled not only to certain specific access to the atmosphere but can 

claim from the state the assurance of a certain quality of this natural resource. 

At the international level, the environmental property on the atmosphere reveals its 

international dimension and translates into the corresponding plan in the form of international 

environmental property. 

International environmental property of the atmosphere could be considered as a form of 

debauchery co-ownership, in which each state is not entitled to an ideal share of common natural 

resources, and this form of co-ownership can never transform into a co-ownership of shares 

part. As with shared natural resources, we consider that each co-owner state is not entitled to 

a concrete physical fraction from the atmosphere, nor even to an equal quantitative right of use, 

but rather to the application of the concept of fair use. Of course, the proposed regime is 

incompatible with any individual form of appropriation of the atmosphere as a whole as a global 

natural resource by States through sovereignty or by any natural or legal person of national or 

international law or international organizations. 

In this situation, relations with the atmosphere can only be addressed in a horizontal 

perspective, where each state, which is the "fiduciary" of its own citizens , holders of 

environmental property on the atmosphere, through the international dimension of property 

ownership the environment, represents their interests and manages international relations on the 

atmosphere. 

It can be noticed that through the concept of environmental property on the atmosphere, 

which is specific, as we have seen, internally as well as internationally, we reach a legal regime 

of the globally integrated integrating atmosphere, leaving from a vertical approach to 

atmospheric relations within national law, and at international level, reaching a horizontal but 

systematized vision of the same resource. 



Thus, from the internal level, passing through the relations of each citizen's atmosphere 

with its state, every state, which is the "fiduciary" of its own citizens holding environmental 

property over the atmosphere, through the international dimension of the environmental 

property, to represent their interests and to manage at international level the relations regarding 

the atmosphere. 

This specific, unitary but structured two-tier legal regime, internally and internationally, 

ensures a systematic and coherent approach to common problems related to the protection of the 

atmosphere and essentially contributes to the avoidance of fragmented and uncorrected 

regulation. 

Also, the integrated legal system I have referred to is extremely important because, 

through its specificity, it makes possible direct and effective effectiveness, through the legal 

order of each state, even of international standards relating to the protection of the atmosphere. 

Chapter III has been devoted to summarizing the main international regulations on 

atmospheric protection: the Geneva Convention on Long-Range 

Transboundary Air Pollution, the Vienna Convention on the Protection of the Ozone Layer 

and the United Nations Framework Convention on Climate Change. Later, we focused our 

attention on the international legal regime of climate change, in which we examined in detail the 

United Nations Framework Convention on Climate Change, the Kyoto Protocol and the Paris 

Agreement and the main vulnerabilities of these regulations. 

              In analyzing the United Nations Framework Convention on Climate Change, the Kyoto 

Protocol and the Paris Agreement, which currentlycontain the main elements of the international 

climate change legal regime, we have found that the main vulnerability is the lack of a system of 

sanctions concrete, proportionate and dissuasive measures for non-compliance by States with 

greenhouse gas emission reduction obligations. 

              Targeted sanctions nerespetarea public international law treaties are, in our view, 

difficult to apply and, in any case, are not sufficient to ensure noa to a lesser degree, the 

fulfillment of the obligations assumed by the recalcrant state. Although the United Nations 

Framework Convention on Climate Change, the Kyoto Protocol and the Paris Agreement have a 

certain system to facilitate the implementation of these regulations, this mechanism operates in a 

non-contentious and non-tactile manner. Also, the International Court of Justice can not be a 

practical option since the jurisdiction of the Court is not mandatory and, in any event, in the 



event of a ruling, remains the issue of the lack of effective and concrete sanctions for non-

compliance.               

              Chapter IV I have dedicated it to the analysis of a case considered by me to be 

significant, highlighting the role of national courts in the international legal regime of climate 

change . Thus, in the case of Urgenda v. The Netherlands , the Dutch state was compelled by a 

Dutch court to take measures to reduce greenhouse gas emissions by at least 25% by 2020 

compared to the 1990 level , the case law that revolutionized the way in which which concerned 

the possibility for national courts to contribute to the application 

of international provisions relating to the reduction of greenhouse gas emissions. 

              Further, critically, we have tried to remove the vulnerabilities of international 

regulations on climate change and we have proposed internalefficiency as a solution to ensure 

that countries meet their international obligations to reduce their greenhouse gas emissions. 

In conclusion , in the absence of a well-designed and effective system of sanctions, and in 

particular of an international body applying such sanctions for non-compliance with international 

regulations on greenhouse gas emission reductions, taking the Urgenda case into the 

Netherlands, I considered that the solution to ensure compliance with these provisions should be 

sought, surprisingly, at the level of the domestic legal order of each State Party to 

these regulations . So if a constraint of states can not come from an international level, it can be 

provided internally through national courts. 

In these circumstances, continuation of our approach, we tried to outline the essential 

elements for understanding the peculiarities that you can pick up in practice a dispute in law 

regarding the obligation of state to respect international obligations to reduce em and Siil 

greenhouse gas emissions . 

              The main European air quality regulations are subject to the analysis in Chapter V , 

namely the Air Directive, its main obligations and the relevant case-law of the Court of Justice of 

the European Union. Next, we also referred to the European regulations on the protection of the 

ozone layer in order finally to address the main European legislation on climate change -

 Directive 2003/87 / EC on a European emission trading scheme and the relevant case-law of the 

Court of Justice of the European Union. 

              Finally, in Chapter VI, I addressed the issues raised by ECHR jurisprudence in relation 

to the legal protection of the atmosphere and the exercise of the right to a healthy 



environment. Thus, we analyze t about 44 relevant cases, we tried to extract some principles 

evolved by the Court in relation to the right to a healthy environment and air pollution. 

  

              ● Personal contributions 

  

              As a result of the scientific research we have done in order to elaborate this PhD thesis, 

we have formulated a series of personal, reasoned opinions, of which we would like to mention 

in particular: 

              ► Although there are sufficient international regulations on atmospheric protection, we 

find that, paradoxically, they do not contain a legal definition of the object that is intended to be 

protected, that is, of the atmosphere, and this is more the object of the doctrinal preoccupations. 

             ► The atmosphere can be considered as a unique natural resource, functional and vital 

indivisible, which transcends any territorial boundaries of states categorically distinct from the 

airspace, outer space and their legal regimes, a natural resource which, in its entirety, can not 

be subject to the sovereignty of a single state. 

              ► The atmospheric definitions found in the doctrine overlap with the technical-

scientific definitions too, and therefore there are some difficulties in identifying in their content 

the legal characters necessary to outline a clear legal regime of the atmosphere and its 

protection so as to confusion with other notions, such as airspace or cosmic space, which have 

their own specificities and distinct legal regimes, can be removed. 

              ► The notion of "natural resource" can be the basis for defining the atmosphere and 

for its inclusion in a coherent international legal regime. Natural resources are those natural 

elements of the environment, which are not the result of any human activity that can be used to 

squeeze the needs of any kind of people and other beings and condition the existence and quality 

of other environmental elements. 

              ► A coherent and adequate legal regime for the protection of the atmosphere can not 

be conceived without first identifying a form of appropriation of this natural resource, since 

the establishment of a clear legal regime based on some form of appropriation stimulates more 

than any interest and concern for the protection of the atmosphere. Otherwise, due to inherently 

selfish inclinations of states or even individuals, there may be total disinterest or abusive use of 

the atmosphere. 



        ► The atmosphere can not be challenged by the classical international legal regimes of 

appropriation of natural resources represented by the principle of exclusive sovereignty over 

natural resourses, shared natural resources, international common property, the common 

heritage of humanity and the principle of the common concern of all humanity. 

► With regard to the common heritage of humanity, we appreciate that this concept is 

quite vague and legally inaccurate, it does not have the necessary coherence to clearly define 

certain legal relationships between states or others about the atmosphere and can not provide 

the concrete legal means necessary for a functional legal regime of appropriation and protection 

of this vital natural resource. We believe that, at least at the present stage of development of 

domestic and international law, the quality of a subject of international law can not be accepted 

either by humanity or by the environment, nature, environmental patrimony or 

patrimony common to humanity. The true heritage institution can not be conceived in the 

absence of a holder. We consider that the notion of a common heritage of humanity 

(environmental heritage) can only be a form of a universal universality consisting of all the 

elements of the environment, which by their nature can only be held in common. In the context of 

the concept of the common heritage of humanity, in our opinion, the synonym of common 

heritage evokes rather the idea of a common property over all the elements of the environment 

that can only be shared and the term humanity suggests that as co-owner be any person, no 

matter what citizenship, the state they live in, the social status, etc. 

              ► To arrive at the correct identification of an appropriate legal regime at the 

international level of the atmosphere, it is extremely important to start in the opposite direction, 

that is to say, from the internal level, individually, namely from the analysis of internal relations 

between individuals and between them and the state regarding natural resources, since all the 

norms of law, including those of public international law, have a direct and concrete impact, 

ultimately also on individuals, whose organization conceptually forms the notion of 

state.               

► We believe that a right to the environment and, implicitly, to the atmosphere can be 

conceived, which can not be found in the private property right of common law or in the public 

property. 

► Environmental rights holders, more specifically natural resources, including the 

atmosphere, can only be those living and receiving, in one form or another, directly or 



indirectly, those resources, regardless of their nationality, social condition, the state of which 

nationals, the state's form of government, etc. 

► Environmental property law is a fundamental, non-patrimonial, inseparable, 

community-based right, which also synthesizes specific rights and entitlements, which have a 

specific object - environmental goods and on which, on the basis of on the one hand, its holder is 

entitled to exercise certain prerogatives directly and directly on environmental goods and, on the 

other hand, the same holder may require the state to do or not to do something about the 

protection of environmental goods. 

► Environmental goods could be considered natural resources such as air, water, fauna, 

etc., that can be used to meet the needs of all kinds of people and other beings , on which any 

person can exercise some specific powers , which can not be approached individually and 

exclusively, can only be held jointly by all individuals and are administered, in principle, 

through states, both internally and internationally. 

► Recognition of environmental property rights is of particular importance because, 

firstly, the proposed notion explains the basis on which any person can directly, directly and 

without the need for another person's contest, acquire certain acts of appropriation, use or even 

material disposition of certain key natural resources that are neither, nor can ever, be the 

exclusive, jointly owned property of that person. Secondly, the right to environmental property 

provides the explanation and for the existence and recognition of the right to a healthy 

environment, which, without questioning its existence and its usefulness, integrates it 

harmoniously in its content and gives it the basis and justification. Thirdly, using the elements of 

the established legal regimes and removing their shortcomings, environmental property provides 

solid bases for shaping a legal, global, internal and international legal regime, both 

appropriating natural resources and protecting them. Thus, environmental property law 

integrally, globally and coherently integrates the social relations regarding natural resources, 

starting from a vertical approach of these relations within the framework of domestic law and 

reaching an international perspective horizontal relationship of natural resources. 

► In our opinion, the atmosphere should be subject to the legal status of environmental 

property, both internally and internationally. 

► Internally, the atmosphere is a natural resource, a good environment, subject to 

environmental ownership whose owner is every citizen of the State by virtue of ownership 



respectiv.În environmental impact on the atmosphere holder may exercise certain prerogatives 

directly and directly on it without the intervention of another person. Indeed, any person 

naturally makes certain acts of appropriation, use, or even material disposition about the 

atmosphere. 

► However, the environmental property on the atmosphere does not give the owner all 

the privileges of possession, use and disposal of this natural resource, which are shared between 

the owner and the state. The attributes that the holder of the environmental property can exercise 

are those that can be exercised directly and directly, and the other prerogatives that involve 

administration and exploitation, protection, etc. are exercised by the State on the basis of its 

sovereignty. 

► The State is only a broad-minded administrator, a kind of "trusteeship" specific to the 

public trust doctrine institution of American law, which, through international sovereignty, 

namely through public property rights and the public power regime at home , has the right and 

the obligation, in a specific manner, to possess, use and, to a certain extent, to dispose (of 

course, in a material sense) of the atmosphere, but not in its own power and in its own interest, 

but as a result of the power with which it was invested by the owners of the environmental 

property right and in their interest. 

► At the internal level, environmental ownership of the atmosphere also gives the 

holder, in addition to the prerogatives set out above, the possibility of asking the state to do or 

not to do anything about the protection of the atmosphere. Under such an obligation to do so, the 

State is obliged to provide the owner of the environmental property right with an unpolluted 

atmosphere of a certain quality. So, by virtue of the right to environmental property and the right 

to a healthy environment, the owner is entitled not only to specific access to the atmosphere, but 

can claim from the state the assurance of a certain quality of this natural resource. 

► At the international level, the environmental property on the atmosphere reveals its 

international dimension and translates to the corresponding plan as the international 

environmental property. In this situation, the relations with the atmosphere can only be 

addressed in a horizontal perspective, in the within which each state, which is the "fiduciary" of 

its own citizens with environmental ownership over the atmosphere through the international 

dimension of environmental property, represents their interests and manages at international 

level the relations relating to the atmosphere. 



► Through the concept of environmental property on the atmosphere, which is specific, 

as we have seen, internally as well as internationally, we reach a legal regime of the globally 

integrated integrating atmosphere, starting from a vertically approaching the atmosphere-

related relations within the framework of domestic law and reaching an international, 

horizontal, but systematized vision of the same resource. 

Thus, from the internal level, passing through the relations of each citizen's atmosphere 

with its state, every state, which is the "fiduciary" of its own citizens holding environmental 

property over the atmosphere through the international dimension of the environmental 

property, to represent their interests and to manage at international level the relations regarding 

the atmosphere. 

► This specific, unitary but structured two-tier legal regime, internally and 

internationally, is extremely important because, by its very nature, it makes possible direct and 

effective effectiveness, through the legal order of each state, even of international norms relating 

to protection of the atmosphere. 

► Finding the lack of a well-designed and effective system of sanctions and, in 

particular, of an international body to apply such sanctions for non-compliance with 

international regulations on the reduction of greenhouse gas emissions, taking as a benchmark 

the Urgenda cause against the Netherlands, we believe that the solution to ensure compliance 

with these provisions must be sought, surprisingly, at the level of the domestic legal order of 

each State party to those conventions. 

              ► Ensuring the implementation of the greenhouse gas emission reduction commitments 

undertaken by the States Parties to the United Nations Framework Convention on Climate 

Change, the Kyoto Protocol and the Paris Agreement should be ensured by the internal 

effectiveness of the provisions relating to obligations to reduce greenhouse gas emissions. 

              ► On the basis of the right to a healthy environment and the provisions of the United 

Nations Framework Convention on Climate Change, the Kyoto Protocol and the Paris 

Agreement, any person should apply within the domestic legal order of his own State and the 

obligation of the State either to comply exactly with the Contributions Determined at the 

National Level assumed, if it is capable of securing the 2 ° C objective, or to take measures to 

reduce the emissions of greenhouse gases that would ensures that the objective of maintaining 

the global temperature increase at 2 ° C is achieved. 



              ● Proposed by the law 

  

              The result of our research has provided the basis for the following lender ferenda 

proposals: 

              ► Amend the United Nations Framework Convention on Climate Change by inserting 

new articles as follows: 

              Article 1 1 . The legal meaning of the notion of atmosphere 

          "The atmosphere is a unique natural resource, functional and vital indivisible, which 

transcends any territorial boundaries of states distinctly distinct from the air space, cosmic space 

and their legal regimes, a natural resource which, in its entirety, can not be subjected to the 

sovereignty of a alone state . " 

               Article 1 2 . Pollution of the atmosphere 

            " Atmospheric pollution is the presence in the atmosphere of any substance, in any form, 

introduced directly or indirectly, naturally or antropically, which alters the balance of 

atmospheric constituents and which may have harmful effects on human health and / or the 

environment as a whole or cause damage or hindrance to the use of the environment for 

recreational or other legitimate purposes. " 

                Article 1 3 . The legal regime of the atmosphere 

           " (1) The atmosphere is subject to the legal regime of environmental property, both 

domestically and internationally. 

               (2) The atmosphere can not be challenged by the classical international legal regimes of 

appropriation of natural resources represented by the principle of exclusive sovereignty over 

natural resourses, shared natural resources, international common property, the common 

patrimony of humanity and the principle of common concern of all humanity. 

               Article 1 4 . Environmental property right on the atmosphere 

              " (1) The right to environmental property on the atmosphere is a fundamental right, 

non-patrimonial, inseparable from the community, of a complex nature, having a specific object - 

the environmental asset represented by the atmosphere, under which the holder can exercise 

under the law, certain prerogatives directly and directly on the atmosphere, and may require the 

state to do or not to do anything, both domestically and internationally, to protect the 

atmosphere. 



            (2) The holder of the environmental right to the atmosphere is any person who, in one 

form or another, directly or indirectly benefits from this natural resource, regardless of 

nationality, gender, age, social condition, the state of which he / she is a national, etc. . 

              (3) Environmental ownership of the atmosphere does not deny the existence of the right 

to a healthy environment but, on the contrary, harmoniously integrates it into its content and 

gives it the basis and justification. " 

             Article 1 5 . Prerogatives of environmental property rights over the atmosphere 

           " (1) The prerogatives which the holder of environmental property rights to the 

atmosphere may exercise under the law shall be those material actions of appropriation, use or 

even material disposition on the composition of the atmosphere which can be made directly and 

directly without the need of another person's contest. 

                (2) Under the environmental right of the environment and through the right to a healthy 

environment, any person may require the state to do or not to do anything, both domestically and 

internationally, to protect the atmosphere. 

             (3) The powers which the holder of the environmental right may exercise over the 

atmosphere may be restricted by the State exceptionally but only on the basis of a measure 

provided by law which pursues a legitimate aim and is proportionate to that aim. "   

            Article 1 6 . States' rights and obligations relating to the atmosphere 

" (1) The State, through its international sovereignty, through the internal public power 

regime, has the right and the obligation, in a specific manner, to possess, use and, to a certain 

extent, in the material sense of the atmosphere, but exclusively in the interests of the owner of 

the environmental property right over the atmosphere. 

              (2) The State has a positive obligation to take all measures, both internally and 

internationally, necessary and effective for the protection of the atmosphere, but also a negative 

obligation not to do anything that might prevent proper adherence to the atmosphere. " 

             Article 1 7 . Legal protection of the atmosphere 

          " (1) Legal protection of the atmosphere must include the adoption by specific 

international and domestic legal regulations of concrete, binding and effective measures against 

the main global negative effects of atmospheric pollution: global warming and climate change, 

ozone depletion, rainfall acid, smog and others. 



          (2) The legal protection of the atmosphere at the internal and international level will be 

based on the following principles: the principle of sic ute tuo, the principle of common but 

differentiated responsibility, the principle of prevention, the precautionary principle, the 

principle of sustainable development, the principle of intergenerational equity, the principle of 

the common concern of all humanity , the principle of non-regression, as well as other principles 

of environmental law. 

(3) Under the positive obligation, the State has the following specific obligations: 

1. Obligation to establish an adequate internal legislative and administrative 

framework to ensure prevention, reduction and control of atmospheric pollution; 

2. Obligation to take proportionate precautionary measures when atmospheric 

pollution is a generator of an unacceptable risk of causing serious and irreversible 

damage even if at that time there is insufficient scientific evidence to establish with 

certainty the possibility or likelihood of the adverse effects serious and irreversible; 

3. The obligation to conduct the assessment of the impact of atmospheric pollution 

activities and to take into account the outcome of these studies has an impact on the 

decision-making process; 

4.  Obligation to ensure public access to information on air quality and measures 

taken to protect it; 

5.  Obligation to ensure public access to decision-making on atmospheric pollution 

generators; 

6.   Ensuring the right of access to a court in matters relating to the protection of the 

atmosphere; " 

      Article 1 8 . International relations on the atmosphere 

          " (1) At international level, the rights and interests of the holders of environmental 

property on the atmosphere shall be represented and administered by each State within the 

framework of the International Atomosphere Protection Authority. 

            (2) The International Atomosphere Protection Authority is an international 

intergovernmental organization within the UN, made up of representatives of each state, with 

legal personality, competence and own structures, which regulates, administers and supervises 

the unique global natural resource represented by the atmosphere. "   



             Article 4 1 . Guaranteeing the implementation of greenhouse gas emission reduction 

commitments 

              " 1. Ensuring the implementation of the greenhouse gas emission reduction 

commitments undertaken by States Parties to the United Nations Framework Convention on 

Climate Change, the Kyoto Protocol and the Paris Agreement is ensured by the internal 

effectiveness of the provisions relating to obligations to reduce greenhouse gas emissions. 

              2. The greenhouse gas emission reduction obligations of States Parties to the United 

Nations Framework Convention on Climate Change, the Kyoto Protocol and the Paris 

Agreement shall have direct effect in the internal law of those States. 

              (3) Under the right to a healthy environment and the provisions of the United Nations 

Framework Convention on Climate Change, the Kyoto Protocol and the Paris Agreement, any 

person may request within the domestic legal order of his own State and in the obligation of the 

State either to comply exactly with the Contributions Determined at the National Level assumed, 

if it is capable of securing the 2 ° C objective, or to take measures to reduce the emissions of 

greenhouse gases that would ensures that the objective of maintaining the global temperature 

increase at 2 ° C is achieved. 

              (4) The settlement of cases by the national courts and the execution of judgments given 

against the state shall be carried out in accordance with the national rules of that State. " 

              General proposals : 

► Amend Art. 5 of Directive 2008/99 / EC of the European Parliament and of the 

Council of 19 November 2008 on the protection of the environment through criminal law, 

meaning that for offenses relating to the discharge, emission or introduction of a quantity of 

matter or ionizing radiation into the atmosphere causes or is likely to cause death or serious 

injury to a person or significant damage to air quality, to specifically specify the nature of the 

criminal sanction, which we consider to be the imprisonment and the minimum and maximum 

limits of the penalty. 

► At European level, the amendment of Art. 19 of Directive 2008/50 / EC by setting a 

very short but reasonable deadline (eg one hour) for informing the public of exceedances of the 

alert and information thresholds, calculated from the admissible levels. 

  



              ► Increasing the role of UN specialized organizations (World Health Organization, 

United Nations Educational, Scientific and Cultural Organization, United Nations Food and 

Agriculture Organization, etc.) in monitoring the fulfillment of obligations assumed by States 

through international regulations on atmospheric protection and climate change . 

              ► Invitation to the United Nations General Assembly with new powers and 

competences in the field of atmospheric protection. 

              ► Establishment of a specialized international body - the International Atomosphere 

Protection Authority - at the UN, consisting of representatives of each state, with legal 

personality, competence and structures, which regulates, administers and supervises the unique 

global natural resource represented by the atmosphere. 

In the exercise of its tasks, the Authority should embark on a clear definition of the 

atmosphere as a natural resource, the determination of a applicable legal regime, the 

establishment of strict rules on how to operate and protect the atmosphere, the observance of the 

rules, the provision and application of proportionate and dissuasive sanctions for non-

compliance, effective, rapid and effective conflict resolution mechanisms, etc. 

► Establishment of a dedicated international body to monitor the achievement by 

governments of measures to reduce greenhouse gas emissions or the assignment of these powers 

to the Intergovernmental Panel on Climate Change. 

  

  

  

  

I agree with this summary of the PhD thesis, 

Professor Daniela Marinescu 
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