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Finance, guarantees and payments are essential parts of international commerce, being 

operations which frequently accompany trade. As a result of globalization and liberalisation of 

commodity, services and capital markets, trade flows between countries have intensified, 

innovation levels have increased and financial products have become more sophisticated and 

diversified. Romania’s accession to the European Union enhanced the integration of the 

Romanian economy with the world’s markets and accelerated the harmonization of regulations 

and usages in the areas of financing, guarantees and payments.  

Financing, guaranteeing and payment techniques and operations are rarely analysed 

in the Romanian law doctrine. Theorists usually write monographs of certain legal institutions 

or general treatises which either focus on a particular instrument or present a set of concepts 

tangentially, without entering into specifics. It is true that there are some important papers which 

thoroughly examine topics related to foreign trade financing, bank guarantees, international 

payments etc., but I have not identified yet a complex research that includes all the means of 

financing, guaranteeing and payment under the same book. Moreover, I am not aware of foreign 

papers which present these instruments as a whole by an interdisciplinary juridical and economic 

approach. In this context, I believe this research is useful in the Romanian legal literature 

landscape and beyond.    

I also think it is necessary to publish a legal research paper promoting the freedom of 

international trade. In recent years, I witnessed many “socialist” trends. Frequently, under the 

pretexts of protectionism and utilitarianism, governments tend to regulate more and more aspects 

of social life, by restraining the individuals’ free will. With some exceptions, the legal and 

economic literature “forgot” to penalize interventionist measures which are harmful to society. 

On the contrary, many law theorists and economists call for more protection of certain 

disadvantaged persons or national industries, or thorough regulation of certain issues, without 

seeing the overall picture. Any state intervention determines seismic waves in the economy and 

particular protectionist measures cannot be removed from context; they need to be interpreted 

and analysed systematically. I highlighted these aspects, also by giving particular examples, 

throughout the research paper.   
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The main objective of the research consists in examining, from both legal and economic 

perspectives, the main financing, guarantee and payment methods used in international trade. 

More specifically, I aimed to:  

(i) Highlight the historical causes which shaped the nowadays financial system and the 

current financing, guarantee and payment techniques; 

(ii) Identify the most commonly used financing, guarantee and payment methods, by 

using official statistics and surveys; 

(iii) Examine and interpret the most important regulations, usages and bank practices in 

this field; 

(iv) Emphasize the main legal and economic features of the examined instruments and 

financial, guaranteeing or payment operations; 

(v) Clarify controversial or interpretable legal concepts and institutions; 

(vi) Analyse the conclusion and content of the most widespread finance, guarantee and 

payment contracts in international trade; 

(vii) Highlight the advantages and disadvantages of choosing each particular instrument, 

especially seen form an economic perspective; 

(viii) Draft proposals to improve the current legislation in this area.  

The research methodology consisted mainly of consulting the most relevant national, 

European and international regulations for the field under consideration, as well as a large 

number of international commercial usages and banking practices encountered on the Romanian 

market. As concerns international regulations, I have used many conventions and model laws in 

areas such as leasing, factoring, standby letters of credit, bills of exchange or checks, but also 

many commercial usages and other practices, such as the uniform rules adopted by the 

International Chamber of Commerce (ICC Paris) and other chambers of commerce and 

professional associations (e.g. Factors Chain International). 

For example, besides national and European legislation, I have referred to many 

international conventions, model laws and international commercial usages, such as: The 

UNIDROIT Convention on International Financial Leasing (1988), The UNIDROIT Model Law 
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on Leasing (2008), The UNIDROIT Convention on International Factoring (1988), The United 

Nations Convention on the Assignment of Receivables in International Trade (2001), The United 

Nations Convention on Independent Guarantees and Stand-by Letters of Credit (1995), The 

UNIDROIT Principles on International Commercial Contracts (2016 version), The United States 

of America Uniform Commercial Code (UCC), The ICC Uniform Rules for Forfaiting (URF 

800), The ICC Uniform Rules for Demand Guarantees (URDG 758), The ICC rules on 

documentary credits (UCP 600), The ISP 98- International Standby Practices for standby letters 

of credit, The Uniform Rules for Bank-to-Bank Reimbursements (URR 725), The ICC Uniform 

Rules for Collections (URC 522) etc. 

I used a lot of statistical data and studies available in the databases of several central 

banks, public authorities, professional associations and the most important financial institutions. 

Besides theoretical documentation, I undertook a thorough research of relevant case law and 

discussed with many law practitioners and economists who work daily with the financial 

products examined in this research paper.  

Moreover, throughout the research paper I made many comparisons with other foreign 

legislations, applicable in countries such as, by recurrence, France, The United Kingdom, The 

United States of America, Germany, Spain, Italy, Switzerland, Netherlands, Portugal, Canada, 

Austria, Greece, Russia, Brazil or even „exotic” law systems like the Islamic ones, in order to 

find legal solutions to the problems of the current Romanian legal system. Also, for the 

interpretation of legislation, I have used many legal and economic papers (e.g. books, treatises, 

monographs, articles, case studies etc.). The majority of studied works is written by Romanian or 

foreign authors with global professional reputation.     

 The doctoral thesis consists of six parts, each of them being emphasized by Roman 

numeral, these being in turn divided into several sections (highlighted by letters), chapters and 

subchapters (denoted by Arabic numerals). Part I is allocated to the introduction; Parts II, III, IV 

and V are reserved to the contents, while Part VI contains general conclusions. Each section 

begins with a suggestive motto which describes one of the themes discussed in the related 

chapters.    

In the Introduction I have inserted an overview (but more detailed than in this summary) 

of the topic, usefulness, methodology and objectives of the doctoral research.  
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Part II, entitled „General Considerations”, examines several aspects common to all 

finance, guarantee and payment methods examined by the research paper, being in turn divided 

into four sections 

Section A presents a series of historical events which shaped the current financial system. 

Although they seem to be modern concepts, finance, guarantees and payments have been part of 

the last 5,000 years of mankind, playing a key role in developing agriculture, the first cities, the 

great empires and states of the world and also in exploring new territories. All ancient, medieval 

and contemporary civilizations benefited from invested capital and faced a common set of 

economic problems. Interestingly, these issues are also relevant today. Protectionism, inflation, 

bureaucracy, taxation, crises and other economic imbalances are thousands of years old and the 

solutions found by our ancestors may be adapted to our days. Also, current finance, guarantee 

and payment instruments are the result of a historical development that shapes their legal and 

economic features.   

Section B identifies, according to legal and economic doctrine, official surveys and 

statistics and debates with many practitioners the most important operations and contracts of 

financing, guarantees and payments used in 2019. As regards the financing of imports and 

exports of commodities, the main financing method remains lending, traders from all over the 

world often resorting to credit lines and syndicated loans. Credit lines are still the most popular 

means of financing for Romanian entrepreneurs, although, paradoxically, it is also one of the 

most expensive financing tools. This is due to Romanian investors’ focus on short and medium-

term business plans and the difficulties frequently encountered by Romanian companies. These 

problems usually consist of the gap between receipts and payments, the payment of current bills 

and taxes or various supply or deposit costs. At a considerable distance from lending, Romanian 

companies often resort to other financing instruments such as leasing, factoring, forfaiting and 

other methods.   

The guarantees used in international trade are often specialized, being customized 

according to the purpose for which they were established. The most common forms of 

guarantees for the fulfilment of obligations are demand guarantees, mortgages for export credits, 

letters of credit, joint guarantees established by banks and contractors, endorsements of bills of 
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exchange and promissory notes, particular insurance policies issued by private insurers and state 

guarantees.  

As regards payments made by participants in international trade, most transactions 

involve intermediaries (typically through electronic transfers managed by banks). Importers and 

exporters usually choose safer means of payment, such as letters of credit, collections, bills of 

exchange and promissory notes. Alternatively, partners who established long-lasting commercial 

relationships based on mutual trust often use cards, checks and bank transfers in order to simplify 

the payment process.  

 Section C addresses briefly the relevant legal and economic infrastructure. Participants 

in export-import and other international trade operations are divided into universal organizations, 

European or regional organizations and organizations of national or local importance.  

Section D presents in a general and concise way the risks faced by participants in 

international trade operations, with reference to the contracts and instruments presented in the 

PhD thesis. Investors usually face countless commercial and political risks, mainly due to the 

long distances between trading partners, the lengthy duration of trade relations, the differences 

between various national legislations and the distinctions between the trade usages applied in the 

partners’ countries of origin.     

Parts III, IV and V present the main means of financing, guarantee and payments used in 

international trade, each of these parts having almost symmetrical structures.  

All three begin with a section entitled “General Aspects”. This unit consists of a concise 

introduction to the respective part and alternatively it presents the general notions of financing, 

guarantee and payment.  

The main financing, guarantee and payment instruments are usually presented in order of 

their frequency of use in commercial transactions. The “Financing Part” consists of the analysis 

of lending (Section B), leasing (Section C), factoring (Section D) and forfaiting (Section E), the 

last section being allocated to the examination of other financing methods. The “Guarantees 

Part”, examines mortgages (Section B), demand guarantees (Section C), pledges (Section D) and 

suretyships (Section E), other guarantee instruments being briefly mentioned in Section F. The 

“Payments Part” contains thorough studies on letters of credit (Section B), collections (Section 
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C), payment orders (Section D), bills of exchange and promissory notes (Section E) and, 

respectively, checks and cards (Section F), Section G including references to other payment 

methods. 

The means of financing, guarantee and payment were characterized from legal and 

economic perspectives, by using an interdisciplinary approach. Each chapter highlights the legal 

and economic features of the examined contracts and institutions. Thus, I have discovered that 

there are some similarities, but also clear differences between the concepts under consideration 

and the instruments and contracts envisaged may simultaneously have various economic 

functions (e.g. letters of credit fulfil payment, guarantee and even financing functions). When I 

divided the contents of the paper, I took into account the main economic functions of the 

instruments (e.g. although the bills of exchange have financing and guarantee functions, their 

primary role is payment – therefore they are included in the “Payments part” of the research 

paper). 

Each section which examines a specific instrument includes, in turn, seven or eight 

chapters with the following contents: 

Chapter 1 entitled „Brief History. Introduction” briefly presents the historical and 

sometimes normative evolution of the financing, guarantee or payment instrument examined in 

the respective section. The chapter explains how the technique has developed in time from an 

economic and legal perspective. 

Chapter 2 („Statistics”) examines the main reliable statistics and surveys available on the 

market in order to determine the frequency and magnitude of the transactions under review. 

Sometimes, in order to create a visual impact I used suggestive charts, many of these figures 

being own creations based on consulted statistical data. Jointly with the introduction, this chapter 

shapes an overall perception of the development of techniques and provides justification for the 

matters approached in this scientific research.   

Chapter 3 is frequently composed of three of four subchapters which contain the 

definition of the respective contracts or techniques, their legal and economic features and, when 

appropriate, their delimitation from other legal institutions with almost similar content. The 

definitions are based on the main legal, doctrinal and case law guidelines in the field. The 

interdisciplinary approach from Chapter 3 is a novelty in legal research, as theorists often neglect 
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the economic aspects of the operations under consideration. For the ease of understanding, I have 

inserted many figures, explanations and comparative tables.   

Each method of financing, guarantee or payment has particular rules, which often 

derogate from general law and are generally interpreted by trade usages. Thus, certain 

instruments are characterised by an excessive formalism regarding the conditions of validity (e.g. 

bills of exchange, promissory notes and checks), while others are mainly consensual (e.g. 

lending contracts); some instruments may be revoked (e.g. payment orders), while others are 

essentially irrevocable (e.g. irrevocable letters of credit); some are accessories (e.g. suretyship), 

while others are definitely independent (e.g. bank demand guarantees); some may be freely 

transmitted (e.g. negotiable titles), while others with the consent of all parties involved in the 

operation, having a strong intuitu personae character (e.g. leasing) etc.  

Chapter 4 presents the varieties in which the respective instrument is encountered in 

practice. The main classification criteria proposed by the legal and economic literature are 

generally used. However, sometimes there are subchapters dedicated to special varieties of 

instruments (e.g. syndicated loans, lease-back, letters of intent, standby letters of credit etc.). In 

order to facilitate the understanding on the subject matter, sometimes I illustrated the 

mechanisms of more complex operations.  

Chapter 5 refers to the formation of the respective financing, guarantee or payment 

method. It usually includes the analysis of the specific validity requirements for the conclusion 

of the contracts and particular rules regarding their formation.    

Chapter 6 examines the contents of the respective instruments, from the legislation and 

usages’ perspective. Typically, the chapter considers the essential rights and liabilities of the 

parties involved in the operation, related risks, particular contractual terms, possibilities of 

assigning or transferring the instrument and the applicable law and jurisdiction.  

Chapter 7 reviews the termination of the financing and guarantee contracts, with 

references to legislation, usages and case law. The “Payments Part” does not include this 

subchapter because the main consequence of payment is the extinction of a pre-existing legal 

relationship. It is true that some payment instruments may be revoked (e.g. payment orders) or 

have a validity period (e.g. letters of credit, collections) upon expiration of which the entire 
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mechanism of payment ceases to exist. However, many such issues are already addressed in 

Chapters 5 and 6 which examine the conclusion and contents of the respective methods.    

The last chapter presents in a simplified manner the main advantages, disadvantages, 

opportunities and threats, viewed from an economic perspective, of the respective contracts, 

instruments or operations. This chapter may also be viewed as an economic synthesis of the 

subject matter, a summary which may help entrepreneurs to make the most appropriate 

financing, guarantee or payment decisions. There are no such things as perfect means of 

financing, guarantee or payment, each of them having important advantages and disadvantages. 

The choice of the right technique is always based on the specificities and risks associated with 

the economic activity envisaged by parties, their negotiating power, the financial constraints 

faced by companies and the trade usages applied in the partners’ countries of origin. For 

example, as regards payment methods, the safest instrument is the letter of credit, followed by 

bills of exchange, collections, checks and payment orders. By using another criterion, the 

cheapest payment technique is payment orders, followed by cards and collections, while letters 

of credit may sometimes become very expensive.  

Part VI incorporates conclusions and proposals for amending the Romanian legislation 

in force. Of the latter, I mention the following: 

 It is necessary to properly define commercial lending in the Romanian law; 

 I believe that fractional reserve banking should be reformed to prevent the devastating 

consequences of future financial crises; 

 It is appropriate to liberalize the lending market by facilitating the access of other 

investors, in order to increase the competitiveness and responsibility of banks; 

 It would be advisable to provide additional reorganization opportunities for banks that 

face financial difficulties, possibly under the supervision of the central bank; 

 I propose the reform of consumer credit protection legislation by appying more 

flexible provisions for all parties involved; 

 In order to eliminate the controversies and the non-unitary practice, a solution may 

consist of the elaboration of residual regulations in the field of factoring, forfaiting and 

crowdfunding, that would contain their correct and complete definitions and other clarifications 

related to the conclusion, content and termination of the respective contracts; 
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 Provide the enforceability (exequatur) of factoring and forfaiting contracts in order to 

increase the security and speed of operations; 

 Reduce the legal formalities required to be met in case of assignment of claims; 

 Develop factoring, forfaiting and crowdfunding model contracts, guidelines and other 

model instruments for professionals and consumers that are not familiar with the contents of the 

respective operations; 

 Simplify debt collection operations in the case of mortgage collateral and provide for 

simpler and faster legal procedures; 

 Remove the demand guarantees from the category of personal guarantees in the 

Romanian Civil Code; 

 Translate the URDG 758 rules developed by ICC Paris and codify them as legal 

recommendations. Also, a Guide for application written in Romanian would be appropriate in 

order to popularize these usages; 

 Impose, by means of a residual provision of civil law, a validity period of demand 

guarantees, by using the model established by URDG 758 (maximum three years from the date 

of issue) or the United Nations Convention on Independent Guarantees and Stand-by Letters of 

Credit from 1995 (six years from the date of issue) in order to eliminate the shortcomings of a 

perpetual guarantee; 

 Provide definitions of the letter of credit and collections in the Romanian legislation 

and regulate the rules set out in the UCP 600 and URC 522 usages developed by ICC Paris 

concerning the conclusion and contents of the respective instruments through residual laws; 

 Reform the provisions regarding the bills of exchange, promissory notes and checks, 

by simplifying the legal formalities required for their conclusion and, respectively, their 

mandatory contents etc. 

Finally, I emphasize the following: 

First of all, I have never been in favour of developing restrictive regulations in the field 

of commercial law and, particularly, of international trade law. Excessive provisions shall only 

appear exceptionally and rigid provisions shall be replaced by more flexible rules. I therefore 

only exceptionally propose the adoption of mandatory provisions regulating financing, guarantee 

and payment means in international trade. In this context, the much more flexible Common Law 

regulations may be taken as examples by the Romanian legislator.  
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Secondly, I strongly believe that the development of international trade operations cannot 

occur in the absence of trade freedom and protection of private property. Any interference with 

the free movement of capital in an economy only “hinders” economic progress, decreases 

competitiveness and innovation and limits the access of small entrepreneurs to convenient 

financing, guarantee and payment sources. Private ownership of production factors shall be 

guaranteed and defended by law and its management and disposal shall be achieved, as a rule, 

through private contracts. 

Thirdly, monopolies created or favoured by state governments are particularly damaging 

to the economy. The most appropriate way to “break” these monopolies is by trade liberalization, 

deregulation and de-bureaucracy of the system in order to create a competitive economic 

environment.   

Furthermore, I favour the popularization of international trade usages developed by 

professional associations and experts appointed by entities with regional and global reputation in 

their respective fields of activity, with the aim of harmonizing and then unifying the commercial 

practices. I also support the idea of private justice and the alternative means of settling 

international trade litigation. 

Finally, I encourage private initiative in international trade. Instead of protectionist 

measures, the Romanian legislator shall rather emphasize the need for financial education of all 

Romanian entrepreneurs, by providing complete information concerning the contents of the 

finance, guarantee and payment methods they have at their disposal and the risks involved, in 

order to stimulate individual responsibilities and sound rational decisions.  

 


