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 I. General considerations regarding the scientific research 

 

 1. Topic choice. Actuality and originality 

 This paper aimed to develop a practical algorithm of settling cases regarding 

tort liability for defamation, based on the jurisprudence of the European Court of 

Human Rights regarding freedom of expression and the right to reputation, thus 

helping national judges and all other participants in the justice system. The thesis 

studies the internal and external boundaries of freedom of expression and the civil 

liability incurred for trespassing these limits by analyzing the most common conflict 

between two Conventional rights of equal importance: freedom of expression, as 
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enshrined in Article 10 of the Convention and the right to respect for private life, 

guaranteed under Article 8 of the Convention. 

 The central concern of this work consisted in the role of the national judge, 

following not only a theoretical approach to documenting the factors analyzed by the 

European Court of Human Rights in solving the conflict between Article 8 and Article 

10 of the Convention. The paper emphasized the practical way in which the national 

judge should apply the conventional standard in order to prevent and/or minimize the 

risk of giving way to a violation of any of the two aforementioned rights. The 

originality of this paper consists exactly in this change of perspective, in comparison 

to the major published scientific papers, which traditionally focus on the principles 

emerging from the Court's jurisprudence. 

 I regard the chosen topic as actual, especially in the light of the present 

significant increase in the number of tort liability cases for defamation, whose 

management is extremely difficult for the domestic courts. To my mind, the challenge 

in this type of lawsuits resides in many different elements intertwined: on the one 

hand, the existence of a rich case law developed by the Court, which requires a 

thorough analysis and significant study time allocation; on the other hand, in the fact 

that this case-law, due to its evolving and dynamic character, often proves itself to be 

quite difficult to predict. At the same time, the prospect of new technologies 

emerging, currently used nowadays to support freedom of expression in a highly 

digitized society, cannot be neglected, for it attracts multiple extraneous elements, 

thus increasing the complexity of such lawsuits. 

 At the same time, I believe that this thesis has an interdisciplinary character, 

given the focus on the interrelation between the Conventional standard and the 

national provisions regarding freedom of expression and the right to respect for 

private life. 

 

 2. Research methodology 

 

 As regards the research tools employed, they encompass the jurisprudence of 

the European Court of Human Rights (and of the former Commission) and the 

national jurisprudence, which were systematized according to the level of importance 

and relevance. In addition, an internship I took at the European Court of Human 

Rights provided the means to include French, English, German and Spanish scientific 
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literature in my bibliographic references, together with the national legal doctrine that 

I consulted. 

 Several research methods used in the field of legal sciences were employed, 

out of which I mention, including but not limited to : the quantitative method, used 

when systematizing the Court's case-law and the national jurisprudence, the logical 

method, used to extend the applicability of the conventional standard to similar cases 

or to debate scientific opinions, the comparative method, used to draw a relationship 

between the Convention and the domestic legal order and to point out the presumably 

divergent jurisprudence of the Strasbourg and Luxembourg Courts in the last chapter. 

At the same time, the historical method was used when analyzing the evolution of the 

Strasbourg Court’s jurisprudence. 

  

 II. Content 

 As regards the structure of the thesis, it is divided into three major chapters, 

divided into sections, and the latter, in turn, in subsections. It must be noted that each 

of the subsections includes an analysis of the national jurisprudence, enriched with 

personal comments upon the correlation to the Court’s case law and conclusions as 

regards the compliance with the Conventional standard, following the mandatory 

application of Article 11 and Article 20 of the Romanian Constitution. 

 The first chapter sets out the national and international legal framework, 

describing the historical evolution of the right to free expression and the right to 

privacy, in order to explain the rationale for the current legal regime of these two 

rights. 

 In what the national legal framework is concerned, the work emphasizes the 

historical tradition of freedom of expression and of the right to reputation, 

highlighting that the first right was explicitly protected by legal provisions of the 

Romanian Constitution of 1866, whereas the second right benefited from an implicit 

protection. At the same time, this paper emphasizes the lack of a regulation regarding 

principles of ethics and of good practice in the written press, given that the Code of 

Conduct for Journalists is only soft law, which does not benefit from a legally binding 

force. Against this backdrop, in cases regarding journalism ethics in the written press, 

national judges resort to the legally binding provisions in the field of audio-visual 

media by analogy - respectively, Law no. 504/2002 and Decision no. 220/2011 of the 

National Audiovisual Council regarding the Audiovisual Content Regulatory Code. 
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 This chapter also emphasizes that this type of cases cannot be solved 

exclusively on the basis of the above-mentioned national legislation and of the 

provisions of the Civil Code (Articles 70-77, 252-257, 1357 et seq. of the Civil code 

regarding tort liability), which only provide a general framework, deliberately drafted 

this way by the Romanian legislator, in order to allow the integration of the 

conventional standard. 

 Regarding the international legal framework, although the work focuses on the 

European Convention on Human Rights, it also briefly describes the historical context 

of the development of freedom of speech and the right to reputation, as enshrined in 

the American Constitution of 1787, the Declaration of Human and Citizen Rights, the 

Universal Declaration of Human Rights, the Convention for the Protection of 

Fundamental Rights and Freedoms, the International Covenant on Civil and Political 

Rights and the Charter of Fundamental Rights of the European Union. 

 In addition, this chapter sets out the material scope of the right to privacy and 

freedom of expression, as well as their right holders, who can be both natural and 

legal persons, providing relevant examples from the Court’s case law. As regards 

freedom of expression, this right is defined as a both subjective and collective right, 

an expression of freedom of conscience, which embraces freedom of opinion and 

freedom of information - the right to receive and the right to impart information and 

ideas - freedom of passive and active expression. As regards the right to reputation, it 

is a component of personal identity and psychological integrity and thus a part of the 

larger concept of private life within the meaning of Article 8 of the European 

Convention on Human Rights. 

 This first chapter also defines the positive obligations incumbent upon 

Member States, following the application of Article 10 and attempts to distinguish, on 

the basis of the criteria developed by the European Court of Human Rights, between 

the concept of "offensive speech" - which respects the external limits of freedom of 

expression and therefore enjoys, to a certain extent, the protection of Article 10 

(keeping in mind, of course, the bad-faith of the author of the statements in terms of 

the sole and the exclusive purpose to offend) - and the concept of "hate speech", 

which goes beyond the external boundaries of freedom of expression and draws the 

applicability of Article 17 of the Convention on the prohibition of abuse of rights, 

thus enjoying no protection under Article 10. 



6 
 

 The second chapter centers on the analysis of the criteria set forth by the 

European Court of Human Rights in ensuring a fair balance between Article 8 and 

Article 10.  In this respect, freedom of expression is defined in scientific research as 

an "unusual" right, considering the fact that it appears to be both indispensable and 

prejudicial to other rights, such as the right to respect for private life. From this point 

of view, the conflict between these two rights is one of the most common when it 

comes to Conventional rights. 

 The research started from the golden rule established by the Court, which 

requires, from the point of view of the national judge, a derogation from the 

fundamental dispositive principle of the civil process, enshrined in Article 9 of the 

Civil Procedure Code. The European Court of Human Rights has held that the 

settlement of this kind of disputes cannot vary according to the legal provisions the 

plaintiff has chosen to ground their claim on - namely, the legal provisions that 

protect freedom of expression or the right to reputation. The rule is based on the 

assumption that both rights deserve equal respect and the court is called upon to 

analyze them simultaneously in the exercise of striking a fair balance. A contrary 

approach gives way to a possible violation of one of the two rights involved.  

 This chapter develops the methodology to be followed closely by the national 

judge in order to ensure a fair balance between freedom of expression and the right to 

respect for private life. However, it should be noted that this algorithm is not at all 

standardized. It encourages, on the contrary, an analytical and creative approach, 

since its application varies according to the particularities of every lawsuit that the 

national judge has to settle. However, the factors that the national judge must analyze 

stay the same, thus leading to the conclusion that an incomplete analysis leads to a 

strong prima facie evidence that one of the two rights was violated. As pointed out in 

scientific literature, this algorithm may be akin to a praeter legem or contra legem 

approach, fostering a less formal perspective, which goes closer to the concept of 

substantial fairness. 

 To sum up, this chapter concludes that, in order not to pass a ruling that gives 

rise to a violation of the right to reputation, protected by Article 8, or to freedom of 

expression, guaranteed under Article 10, national courts must analyze, in the 

following order: a) the applicability of Article 8 and Article 10 of the Convention in 

the given case, based on the criteria mentioned in the preceding chapter of the thesis; 

b) the Conventional standard regarding both rights; c) the interference with freedom 
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of expression and the right to reputation; d) the lawfulness of the interference and its 

legitimate aim; e) the necessary character of the interference in a democratic society, 

respectively the reasonable balance between Article 8 and Article 10 of the 

Convention. The chapter insists on the necessity to provide detailed reasons for every 

judgement, to relate to the applicable domestic law and provides practical examples 

from the national jurisprudence, together with critical comments upon it. 

 The emphasis lies on the last step of this methodology, also called the 

proportionality test, which raises most significant problems in practice, given that the 

approach that the Court itself takes can be often difficult to predict. In this respect, the 

work identified a series of sub-factors to be considered by the national judge, which I 

grouped according to their object, as follows: a) aspects related to the person 

concerned by the allegations; b) the content of the message conveyed; c) means of 

obtaining the information; d) aspects regarding the way the message is conveyed;       

e) the context in which the allegations were made;  f) aspects regarding the author of 

the statements; g) consequences of the allegations on the person concerned;                

h) assessment of the severity of the sanction to be applied.  

With regard to each of these sub-factors, relevant Court’s case law has been 

identified and reference to national jurisprudence has been made in parallel. An 

extremely important significance was attached to the aptitude of the message to 

contribute to a debate of public interest, which involves both the assessment of the 

topic in question and the context in which the statements were made, thus concluding 

that the limits of the notion of "public interest" are not at all not clear cut, in relation 

to the evolution of the Court’s case-law.  

 On the whole, I believe that two alternatives may be followed for the future: 

one possible approach could be that, in its case-law, the Court will develop algorithms 

based on a stronger predictability, in order to provide greater legal certainty for the 

Member States; another option could be that, in the light of the Brighton Declaration 

of 2012, the Court's control will be less intrusive, placing greater emphasis on the 

principle of subsidiarity and reversing the conclusion reached by national courts only 

when it is manifestly contrary to the values of the Convention.  

 At the same time, this chapter has placed emphasis on the degree of notoriety 

of the person concerned by the allegations and analyzed separately the three 

categories established in the Court’s case law : public persons, persons known to the 

public or private individuals, given that this classification has considerable 
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consequences on the permissible limits of criticism. At the same time, the criteria 

employed by the Court in order to distinguish between the concepts of "facts" and 

"value judgments" have also been explained, while emphasizing the conventional 

standard regarding the positive obligations incumbent upon national court in terms of 

administration of evidence. 

 This chapter also analyzes the requirements of ethical journalism regarding the 

documentary research of a press topic and the issue of reports on ongoing criminal 

trials, in relation to the presumption of innocence, guaranteed under the criminal limb 

of Article 6 of the Convention. From this point of view, the paper also documented 

the public authorities’ liability incurred by confidential information leakage regarding 

criminal proceedings, as well as the civil liability for violating the presumption of 

innocence by public reports on ongoing criminal proceedings. 

 In addition, a classification of possible interferences has been made, which is 

relevant when analyzing the proportionality of the sanction applied, given that the 

Conventional standard also varies according to the type of interference. At the same 

time, the paper highlights that even the most gentle sanction - such as the mere 

finding of a wrongful act, without granting damages – can lead to a violation of the 

Convention if it does not prove itself to be absolutely necessary in the given 

circumstances. Interim measures were also analyzed in relation to the applicable 

domestic law (Article 255 of the Civil Code, Articles 997-1002 of the Civil Procedure 

Code) and were accompanied by examples from the national jurisprudence, which is 

still in a developing stage. 

 The last subsection of this chapter deals with the issue of ex-post sanctions, 

highlighting the obligation of the national judge to grant a fair amount of 

compensation award to the victim. This is a very sensitive issue that can in itself lead 

to the violation of one of the two rights in the case of insufficient compensation award 

or, on the contrary, unjustified or excessive compensation award. From this point of 

view, it must be emphasized that the concept of "compensation" has an autonomous 

meaning in the Convention, which does not limit itself to the amount of the moral or 

material damage granted, but takes into account the whole "pecuniary burden" placed 

on the defendant, including, for example, the applicant's trial costs, which will be 

covered by the defendant in the case they lose the trial, according to Article 453 of the 

Civil Procedure Code. 
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 The last chapter aims to analyze the limits of freedom of expression in the 

online environment, given that both the national jurisprudence and the jurisprudence 

of the Court on this matter are still at a developing stage and showing a significant 

increase trend. Although it is suggested that the right of access to the Internet can be 

perceived as part of the new generation of human rights, due to its indisputable 

advantages – fast access to information, great accessibility, free storage of 

information for an unlimited duration of time, educational and research purposes - the 

privacy threats posed by the digital environment and the challenges that national 

courts are called to manage are increasingly serious. Following the Court’s case law 

on the matter - albeit reduced at this particular time - the thesis concludes that the 

European Court of Human Rights is currently applying the traditional criteria 

employed in the field of freedom of expression, adjusting them, when necessary, to 

the particularities of the digital environment.  

 In this regard, the paper analyzes the right to anonymity, the right to be 

forgotten and the liability of active intermediaries for information published on the 

Internet, from the perspective of both Courts - the Strasbourg Court and the 

Luxembourg Court - pointing out that there is a risk of divergent jurisprudence, given 

two different causes. On the one hand, at the root of the problem lies, in my opinion, 

the moderation and diplomacy with which both "Palaces" have avoided the 

interpretation and application of the law with which each of them operates. On the 

other hand, the apparent skeptical approach that the Strasbourg Court has taken on 

"rewriting history" by eliminating information published on the Internet does not 

seem to be followed entirely by the Luxembourg Court. At the same time, this paper 

stressed the conclusion reached so far by the Strasbourg Court, according to which 

national provisions which impose objective liability of intermediaries for comments 

made by third parties violates Article 10 of the Convention. 

 This chapter also addresses practical problems faced by national courts as 

regards freedom of expression in the digital environment, emphasizing the necessity 

to draft as clearly as possible the operative part of a judgement, especially in the case 

of preventive interferences consisting in the ban of a certain type of behavior in the 

future. This problem is actual, in my opinion, since the risk of setting unclear limits of 

the operative part of a judgement is even more pronounced as the internet offers large 

conduct possibilities. To my mind, the aim of drafting an extremely clear and precise 

operative part of a judgment must be of utmost priority for national judges, in order to 
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avoid impossibility of execution of the judgment or giving rise to an unjustified delay 

of execution, which would be contrary to the Conventional aim of granting real and 

effective, and not illusory rights. 

The final part, which is dedicated to the findings of this paper, emphasizes 

that ensuring a fair balance between freedom of expression and the right to reputation 

must remain a constant concern for the national judge, as first judge of the European 

Convention on Human Rights. Accurate knowledge of the conventional standard 

appears to be all the more important, as this standard has a key role in such disputes. 

In other words, the national legal framework, drafted by the use of a minimum 

legislative intervention – in a wise approach, in my opinion – provides stability in 

time and gives way to ensuring the evolution of the Court’s case law.  

The national jurisprudence analyzed supports the conclusion that national 

courts generally follow the Conventional standard, which they prove to be aware of 

and respect, according to Article 11 and Article 20 of the Romanian Constitution. 

Two kinds of problems have been, however, identified. On the one hand, many 

national judgements reach different conclusions than the Court in similar cases - 

either due to the evolving approach of the Court’s case law or, perhaps, due to the 

multiple interpretations which can be attributed to some considerations of the 

European Court of Human Rights, these combined altogether with a high degree of 

complexity of the case itself. On the other hand, in some cases, national courts show a 

tendency towards using a theoretical Conventional standard, whose application 

remains at an abstract level. In other words, the domestic law and the Conventional 

standard are not perceived as interrelated but rather dissociated. 

Nonetheless, these challenges are, in my opinion, common to any national 

judicial system where the judge is most often called upon to provide practical 

solutions to problems of real complexity, many of which appear long before the 

Strasbourg Court passes a ruling in identical or at least similar cases. In such 

situations – which are not rare at all – when the national judge is called upon to apply 

a pretorian formula because society evolves faster than law, risks are the very essence 

of the judicial approach and the outcome must be regarded with enough tolerance and 

trust.  

The paper highlights the importance of respecting all the steps of the described 

algorithm, which significantly reduces the chances of a re-evaluation by the 

Strasbourg Court, especially in the context of an increased emphasis placed on the 
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principle of subsidiarity, in favor of the margin of appreciation granted to the Member 

States of the Council of Europe. 


