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1. Argument 

The idea of elaborating this PhD dissertation has arisen against the backdrop of the new 

challenges brought by the entry into force of the new Criminal Procedure Code, especially 

concerning the procedural remedies introduced into the hard law on this occasion. 

Analysing particularly the field of the legal remedies, I noticed that, for the new 

Romanian legislator, the difference between the ordinary and the extraordinary legal remedies 

is not given only by the final or non-final nature of the decision under scrutiny, but also by the 

fact that through the ordinary legal remedies the case is completely analysed both concerning 

the facts and the legal situation, while the extraordinary remedies only transfer a case based 

on grounds strictly and restrictively provided by the law. 

It is in this direction that points the legislator’s option to return to the 1864 legislative 

solution meaning to replace the second appeal (recursul) within the extraordinary legal 

remedies, returning even to the previous name of “Appeal in cassation” („Recurs în casație”) 

(“Recurs de casațiune” in the language of the 1864 legislator, art. 416 and the following from 

the Criminal Procedure Code of 1864). 

Beside this modification, the new Criminal Procedure Code regulated within the concept 

of extraordinary legal remedies, the remedy applicable in the case of trying in the absence of 

the accused. This remedy is confined to the single case, expressly provided by the law, 

consisting in carrying out the proceedings in the absence of the sentenced person. 

Regarding this remedy, named the Reopening of the criminal proceedings in case of an 

in absentia trial of the convicted person, noticed that this so-called legal remedy is not 

necessarily grafted on the idea of a mistake of the court, an element inherent to all the other 

extraordinary remedies, but on the need to safeguard the defence right of the person tried and 

convicted in absentia, the interested person having the possibility to avail of all the guaranties 

determining the fair trial within the new procedural cycle. 

Therefore, although in the case of the ordinary remedy of the second appeal the 

legislator has operated the due correction, I estimated that the remedy stipulated for the trial in 

absentia of the convicted person has been wrongly characterized as there is no element to 
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justify its presence among the legal remedies, much less among the “extraordinary”, the 

remedy being meant for use even where there are no formal invalidities. 

From another perspective, I noticed that the procedural remedy under scrutiny is not 

available for all the persons detained following a judicial procedure carried out in absentia, 

the hypothesis of issuing the writs of execution of the imprisonment penalty following the 

fulfilment of the procedures stipulated in the stage of the actual enforcement of the criminal 

sentence being outside the scope of the law, a legislative solution contravening to the 

decisions pronounced by the European courts in this field. 

I also noted that in the procedure carried out in the absence of the convicted person the 

national courts are under no obligation to record the fact that the procedure is carried out in 

the absence of the defendant, the preliminary chamber procedure and the judicial investigation 

before the front being carried out according to the ordinary procedure, in a mimed adversarial 

procedure, with a court appointed counsel who, having no contact with the defendant, is not 

capable of ensuring an effective defence, or, in the cases where legal assistance is not 

mandatory, with no person representing the defendant’s interests. 

Concerning the civil action exercised within the criminal trial, I noted the lack of any 

possibility for the civil party to leave the criminal court in order to seize the civil court, on the 

background of the obvious precariousness of the judgement issued by the criminal court. 

This engendered the relevance and the need for the study of this subject. 

 

2. The content of the work 

The dissertation is structured in six chapters divided into thirteen sections and split into 

divisions and subdivisions, according to the need to systemize the subject under scrutiny. The 

six chapters are accompanied by a few introductive pages and the conclusions this research. 

As an introduction, using the technical-legal method considered by professor Vintilă 

Dongoroz as the most appropriate in the research of the hard law, I noted that the analysis 

must comprise no less than three parts – three component studies – in this order: the exegesis 

or the exegetic study, dogmatics or the dogmatic study and the criticism or the critical study. 

As professor Dongoroz has shown, the order is required by the justification of things, 

the identification of the general or special principles (dogma, the systematization of the 

subject matter) being achievable only after the study of the legal text, therefore following the 

exegetic study, but previous to the criticism that can be brought to the rule with a view to 
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remove the imperfections and to ensure a greater reliability of the text in force. However, I 

estimated that the aforementioned order shall be used when the need for the achievement of a 

rigorous systematization and synthesis of the subject matter starting from a given text, arises 

with the purpose of knowing the concept and the general content of the rule. Nonetheless, in 

the hypothesis where the foreseen result of the research is the demonstration of a wrongful 

regulation of the analysed institution meaning that it has nothing in common with group to 

which it legally pertains, I estimated that the analysis of the principle might and had rather be 

performed first, starting precisely from the erroneous perspective of the legislator. 

This is the manner in which I deemed necessary to approach this theme, considering it 

to be the most appropriate for the demonstration of the thesis envisaged, starting with the 

guiding principles of the legal remedies in general, as well as of the extraordinary legal 

remedies in particular, and continuing with the exegetic study of the text of the articles 

reserved to the institution so that, in the end, the critical study to mirror my perspective on the 

analysed institution, the reason why I estimate that it should be better to place it among the 

special procedures stipulated by the criminal procedural law than among the extraordinary 

legal remedies. 

Thus, in the first chapter I have analysed the general principles of the legal remedies 

and the special principles of the extraordinary legal remedies, highlighting elements that 

support the conclusion that the Reopening of the criminal proceedings in case of an in 

absentia trial of the convicted person is not a genuine extraordinary legal remedy. 

To this end, starting from the premise that in an ultimately human activity, the 

possibility that the judicial activity might be affected by factual or legal errors, more or less 

important, is not altogether excluded, the idea that a reliable legislation must provide the 

appropriate means for the parties and the Public Ministry to correct these situations and for 

the final judgements to reflect the truth and the law, is justified. 

Therewith, I analysed the purpose, the reason and the cause of the legal remedies. 

Thus, I noted that the purpose of these procedures called legal remedies is the 

achievement of the criminal justice corresponding to the procedural purpose of the trial stage 

overlapping with the ultimate purpose of the latter. The doctrine has shown that the reason of 

the legal remedies is supported by two presumptions: the presumption of an error in the 

challenged judgement and the presumption of correction concerning the judgement that shall 

take its place. Finally, the cause of the legal remedies can be sorted into two categories of 
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defects: procedural defects, meaning any failure to observe or any violation of the legal rules 

concerning the procedural deeds, (usually) except for those stipulated under the sanction of 

invalidity (nulitate relativă), the defects that have been mended by the passage of time or 

those stipulated subject to a time limit; respectively, judgement defects appeared following a 

misinterpretation of the facts, at odds with the reality, which lead to a solution contrary to that 

required by the pieces of the file (the acquittal of a guilty person or the conviction of an 

innocent person), as well as following a misapplication of or a failure to apply the substantive 

rules. 

In the second and the third chapters I have analysed the place of the Reopening of the 

criminal proceedings in case of an in absentia trial in the Romanian procedural system and 

using both the historical method and the comparative law method, the judgements issued by 

the European courts and by our constitutional court, I highlighted the elements that I 

estimated relevant for the support of the conclusions drawn at the end of the dissertation. 

Within these chapter I have made a comparison between the Reopening of the criminal 

proceedings in case of an in absentia trial and other procedural remedies generally also based 

on the absence of the accused from the trial, or other procedures aiming for the same purpose 

which is reopening the criminal trial. 

As a voyage through time, I recalled the remedies provided in the past starting with the 

Opposition and the Purge of contumacy and continuing with the Retrial of those judged in 

absentia in case of extradition, remedies that the national legislation has known and I noticed 

a certain return of the national legislator to the remedies stipulated by the previous Criminal 

Procedure Codes, guarding the tradition always being a balanced approach. 

Analysing the remedies provided by other law systems, I concluded that the national 

legislation is superior from this point of view, the guarantee of the right to be tried in an 

adversarial procedure being now an obligation and not a mere wish. 

The last chapters have been kept for the exegetic analysis of the legal provisions that 

regulate the institution of the Reopening of the criminal proceedings in case of an in absentia 

trial, defining the term „in absentia” underlying this remedy, the procedure for the exercise of 

the reopening of the criminal trial and the substantive and formal conditions for the reopening 

application, competence, preparatory measures, the admission in principle and the effects of 

this measure. 
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Within these chapters I noted that the reason for reopening the criminal trial is to ensure 

the adversarial character of the criminal proceedings, the accused judged and condemned in 

his/her absence still having the right to be heard by a legal court. In this regard, it is necessary 

to establish that the defendant, treating the criminal trial with the utmost seriousness, has at no 

time waived his/her right to participate personally to the trial. Therefore it must be established 

that the circumstances on which the defendant’s absence from the trial is grafted are due to 

the lack of an official communication concerning the trial, a communication that must be 

placed in time between the moment of the continuation of the criminal investigation 

concerning the suspect and the moment of the delivery of the final judgement. 

Within these coordinates I have reached the conclusion that having knowledge about the 

trial is necessary and sufficient in order to establish that the defendant has not been judged in 

absentia, within the meaning of art. 466 and the following from the Criminal Procedure Code, 

after this moment a single exception being accepted: the impossibility to appear and to 

communicate to the court this circumstance. I estimated that the mechanism for the 

ascertainment of the elements of the case relevant for this discussion should be the following, 

under the proviso that the examination shall be undertaken reversely to the chronological 

order in which the criminal trial has been carried out, that is starting from the potential appeal, 

continuing with the proceedings in the first instance, the preliminary chamber procedure and, 

finally, with the criminal investigation: 

a) The accused, whether as suspect or defendant, has not participated to any activity 

undertaken within the criminal trial. 

b) The accused, whether as suspect or defendant, has never been summoned personally 

throughout the criminal trial, from the criminal investigation stage, after having acquired the 

capacity of suspect, and until the delivery of the final judgement. 

c) The accused has been summoned to the criminal trial but the summons procedure is 

found to be affected by an essential defect. 

d) The accused has not taken note of the criminal trial, in another official manner. 

e) The accused, although officially informed about the criminal trial through the 

summons or any other way, was justifiably absent from the trial of the case and unable to 

communicate this circumstance to the court. 

f) The accused has not been officially informed about the criminal trial and had no 

knowledge about it, not having appointed a representative to appear at any time throughout 
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the criminal trial, and has not applied to be tried in absentia nor has he/she waived or 

withdrew the appeal lodged. 

The case from letter f) is mainly supported by the legal text interpreted so as not to exist 

any overlap between the different hypotheses stipulated by the law, given that it is expected 

that the legislator did not use different terms to refer to the same situation. In support of this 

opinion I had in view the fact that if it were estimated for example, that the appointment of a 

representative has taken place after the accused had been legally informed about the trial, the 

legal text would have been redundant, the hypothesis being covered by any of the cases 

mentioned in letters b)-d). 

I have reserved the end of the dissertation to the conclusions. 

The justification of such a remedy is the safeguarding of the defence right, according to 

the dictum audiatur et altera pars, therefore, the right to confront the witnesses of the 

prosecution, to interfere and to provide clarifications whenever the accused deems necessary 

and to draw conclusions on the merits of the case, put shortly, to benefit from an adversarial 

procedure in front of the judicial bodies. Starting from this, I noted that the justification for 

the reopening of the criminal trial overlaps in substance the reason of the Opposition, that is 

ensuring the accused’s right to apply for and to obtain to be tried in an adversarial procedure. 

Therefore, it is obvious that the procedural remedy is necessary because the adversarial nature 

is the guarantee contributing in the most energetic way to the legal protection of the human 

rights. 

 

3. The conclusions of the work and the proposals de lege ferenda 

Within the final part of the work I have formulated both critics of the present system 

and proposals de lege ferenda able to remove the criticised aspects. 

Thus, I estimated that the criticisms of the current criminal procedural law can be 

divided into two categories: criticisms concerning the conceptual aspects of the institution of 

the Reopening the criminal trial in the case of a trial in absentia and criticisms concerning the 

incompatibility of the national system with the conventional block, as well as with the 

European Union law. 

Therefore, in a first analysis, I observed the fact that the procedural remedy is not a 

genuine legal remedy given that, as a matter of principle, any legal remedy appears as 
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procedural remedies aiming for the removal of the errors potentially committed by the courts 

in the act of justice. 

Nevertheless, I noted that in the case of the Reopening the criminal proceedings in the 

case of a trial in absentia, the idea of error inherent to any legal remedy is not in all the 

situations present. Indeed, the premise of this procedural remedy is not necessarily the court’s 

failure to summon the accused to trial or a summoning procedure unlawfully fulfilled. In the 

majority of cases, the cause of this remedy consists in the lawful unfolding of the criminal 

procedures in the absence of the accused who has not genuinely been informed of the trial. 

Such situations can arise in the case where the accused is not found at the addresses 

where the state bodies have information that he/she could be found (legal domicile or the 

residences used without legal documents etc.), the summoning procedure and the 

communication of the procedural deeds is fulfilled by displaying a notification at these 

addresses or at the judicial body’s seat. 

As a first conclusion, I estimated that the Reopening of the criminal trial in case of a 

trial in absentia is wrongfully regulated as a legal remedy as it has the physiognomy of a 

procedural remedy pertaining to a special trial procedure, the convicted person contesting not 

so much the final solution delivered in the trial or the observance of the procedure as a whole 

by the judicial bodies, as the circumstance that he/she has been tried without having been 

informed and therefore, with the violation of the basic principles of a trial, the adversarial 

principle and the immediacy. 

From the perspective of the right to a fair trial, I underlined that the premise for the 

reopening of the criminal trial is the accused’s absence from the criminal trial justified by the 

fact that the accused had no knowledge about the existence of the criminal procedures carried 

out against him/her. Starting thus here, I estimated correct the affirmation that the procedure 

to be carried out following the reopening of the trial is the first known by the accused, the first 

in which he/she can defend him/herself using the whole array of procedural rights and 

guaranties. 

Further, starting from this, I noted that according to the settled practice of the courts, an 

approach confirmed by the supreme court in a decision in the interest of the law, the 

reopening of the proceedings shall only concern the proceedings in the first instance, the 

preliminary chamber accomplished in absentia remaining finally solved. From this angle, one 

can note an obvious reduction of the defence possibilities available to the accused with no 
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procedural fault, especially concerning the possibility to criticise the validity of the criminal 

investigations acts, from the clarity of the accusation to the loyalty in the adduction of some 

pieces of evidence. It is very likely and it would be appropriate for the constitutional court to 

hold the unconstitutionality of the legal provisions as interpreted by the supreme court in a 

decision in the interest of the law, being of an utmost importance for the reopening of the trial 

following the admission in principle of the application for reopening to start with the 

preliminary chamber procedure. 

On the same note, I have highlighted the obvious precariousness of the final decision by 

which the criminal court has settled the private action. Indeed, the access to a court 

necessarily entails the right to obtain a final decision and something more, the right for that 

decision to be actually enforced. However, if the civil side of the criminal trial is settled 

through a final decision that can be automatically annulled by the mere application of the 

accused, there is a problem concerning the fairness of the proceedings in relation to the civil 

party especially where it only had the possibility to leave the criminal trial with a view to 

claiming damages in front of a civil court under extremely constraining circumstances which 

were not probably met. Therefore, the very settlement of the civil action under these terms 

appears as an activity not only lacking effectiveness (the decision being subject to 

annulment), but also likely to unjustifiably delay the obtainment of an irrevocable decision 

issued by the civil court. 

As regards the legal methods used by the judicial bodies for establishing whether the 

convicted person has been tried in absentia, I noticed that, strictly according to the legal text 

that makes no distinction, this procedural remedy is excluded whenever the procedure is 

found to have been legally accomplished with the observance of all legal prescriptions 

applicable, irrespective of the place where the summons or the criminal decision (for the 

hypothesis of failure to bring an appeal) was communicated. 

In this regard I identified elements of the judicial practice, the reason held by the courts 

being that the law makes no distinction upon the way the procedure for the communication of 

the procedural act (summons, sentence, etc.) has been accomplished: by handing the 

document to the recipient or to a person living with the recipient, by display on the door of the 

known domicile or at the judicial body’s seat. Now, where the law makes no distinction, nor 

is the interpreter allowed to make one. 
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This approach supported by the legal text, is at odds with the case law of the European 

Court under the aspects related to manner of informing the persons about the trial against 

them, between the formal and the actual communication the latter always being preferred. 

In the same vein, I have distinguished the case where a legal counsellor or a 

representative is appointed if they have been present at any time during the trial. This time 

too, the legislator made no distinction between the legal counsellor personally appointed by 

the accused and the hypothesis where it has been hired by family members or by third parties. 

However, the mere appointment of a counsellor for the trial is not per se sufficient to 

conclude that the accused is aware of the trial against him/her. Besides, even the appointment 

of the counsellor personally by the accused followed by the presence of the counsellor to the 

trial and the performance of an effective defence is not enough to uphold a proceeding in 

absentia, unless it can be proved that the accused has been personally informed about the date 

of the trial and that there are no other circumstances pointing that he/she waived the right to 

appear personally before the court. This concerns the obligation of informing the accused 

about the trial ensuing from the presence of the lawyer or of the legal representative. 

As regards the purpose of appointing a lawyer for the criminal trial, that is the 

performance of an effective defence in the case, I have expressed doubts that this aim could 

be achieved by the mere presence of the legal counsellor at any time and based on any type of 

mandate (to draft applications, seeing the file etc.). 

Finally, I estimated that the national legislation is in breach of the European Union law 

as it does not allow the reopening of the criminal trial where the decision has been issued in a 

complementary procedure, e.g. of altering the sentence. On this occasion I noted that the legal 

provisions (in their mandatory interpretation given by the supreme court) are at odds with the 

legislation of the European Union, a remedy similar to the extraordinary legal remedy 

examined being also necessary for those situations where the court only decides on the 

sentence to be applied, if the individualisation of the penalty through the decision issued in 

the absence of the accused is not the result of a mere mathematical calculation. The same 

should hold true for the case where the enforcement court is called to decide on the remission 

of the suspended penalty on probation, the analysis of the elements leading or to the contrary, 

excluding such a decision calling for debates to which the convicted person must participate. 

Also concerning the European legislation, I noted that according to the national law, the 

summons do not include the warning that the criminal trial might take place in the absence of 
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the accused, a stipulation that is mandatory whenever the member states regulate criminal 

proceedings carried out in absentia. Likewise, the national law does not include the condition 

for the accused person to have been informed in good time about the trial in order to enable 

him/her to prepare the defence. 

The proposals de lege ferenda have been structured into two parts. 

In the hypothesis of maintaining the legislative solution considering the remedy 

examined as an extraordinary remedy, provision must be made about the fact that the accused 

must be informed personally about the trial. In the same time, it is not enough that the 

summoning of the accused for the trial to be genuine, able to achieve the objective pursued, it 

must also be efficient, able to ensure the time and the facilities necessary to the accused for 

the preparation of the defence within the trial. 

In the hypothesis of regulating a special proceeding, I held more positive aspects, 

essentially resumed to a proceeding excluding the theoretical and practical deficiencies 

identified in the analysis of the current procedure. 

Therefore, a reliable procedure carried out in absentia should be extremely supple, 

speedy and not generate useless legal costs. At the same time, such a procedure, by its nature 

finalised with a precarious decision, should be strictly confined to the settlement of the 

criminal action, the civil action being left unsolved. 

In this order, in relation to the stipulations in force regulating the trail in absentia, I 

noted that the criminal court appraises the evidence to ensure the accused an adversarial 

procedure, although ex hypothesi he/she is missing from the proceedings. From such a 

perspective, in the trial carried out in the absence of the accused, the adversarial nature is only 

simulated, the main character, the accused missing from this procedure. 

Further, I held that beyond the uselessness of appraising the entire amount of evidence 

in the absence of the accused, such a procedure entails great efforts from the judicial bodies 

and from the system in general. However, in the context where the legal costs thus generated 

are to be finally borne by the accused if found guilty, I noted the following contradiction in 

terms: the lack of any fault in the absence of the accused from the trial and his/her obligation 

to pay the legal costs generated precisely by this absence. 

Finally, I noticed the “trap” of bringing the civil action within the criminal trial carried 

out in the absence of the accused, a situation engendered by the combination of the 

impossibility to leave the criminal court in order to seize the civil court with precariousness of 
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the decision issued under these circumstances. In this regard, I noted that paradoxically, in a 

procedure carried out in absentia, the civil party benefits more from an acquittal of the 

accused (or a solution of ceasing the criminal trial) if he/she has been consecutively held 

liable for civil damages than from a conviction solution. 

All these were so many reasons calling for the regulation of a special in absentia trial 

procedure. 

To this end I estimated that a procedure able to meet these requirements is the one 

previously known by the Romanian law under the auspices of the Cuza and Carol I Criminal 

Codes. According to the in absentia trial procedure, the solution was reached strictly based on 

the criminal investigation acts, without the direct adduction of the evidence of the case, 

therefore within a speedy and inexpensive procedure. 

This special in absentia trial procedure should return and take its place in the hard law, 

the solution being adopted by the court following the finding that, until that moment, the 

criminal trial was carried out in absentia and that, despite the efforts of the judicial bodies, the 

defendant could not be found and informed about the criminal trial. 

Such a special trial procedure, hereinafter referred to as “Trial in contumacy”, just as in 

other cases of abbreviated trial already regulated as such (i.e. the Plea bargaining), shall 

necessarily require for the accused absent to be represented by a duty lawyer (a case of 

mandatory legal assistance). Such a guarantee will be able to equipoise the accused’s absence 

from the trial, the fairness of the procedure being thus ensured both regarding the defence and 

the prosecution. 

In the same time, irrespective of the solution issued by the court concerning the criminal 

aspects of the trial, the potential civil action shall be left unsolved, the decision issued on the 

criminal side lacking the authority of a final decision in relation to the extent of the damage in 

front of the civil court. Proceedings this way, the injured person will be free to seize the civil 

court, the quasi absolute interdiction for the interested person to leave the criminal court being 

thus lifted. 

Between these new coordinates, from the perspective of conducting the criminal trial, 

the trial in contumacy shall involve going through the criminal investigation stage without the 

accused having been heard as suspect or as defendant or having participated in this capacity, 

personally or represented, to the accomplishment of any criminal investigation act. In 

concreto, according to this procedure, the prosecutor must find, until the end of the criminal 
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investigation, that despite the efforts deployed, the missing accused could not be found. Under 

these circumstances, the prosecutor shall issue an indictment whereby the case shall be 

prosecuted, requesting for the defendant to be tried according to the special procedure in 

absentia. 

The case will be registered in the role of the court competent to hear the case on the 

merits, the criminal proceedings continuing with the trial stage, the case being distributed to a 

formation of the court. I estimate therefore, that the judicial activity of the preliminary 

chamber must be excluded from this procedure, in the case of the trials with absent defendants 

this stage being not only time consuming but also useless. 

The prosecutor’s application for a trial in contumacy shall be analysed by the court in a 

public hearing, the parties and the main procedural subjects being summoned and with the 

mandatory participation of the prosecutor. The defendant shall be represented by a duty 

lawyer appointed by the court. 

The special procedure shall start with the verifications concerning the absence of the 

accused from the criminal trial, absence constituting the prerequisite of the procedure. Thus, 

after checking its competence, the examination that the court must undertake at that 

procedural moment shall concentrate exclusively to establish whether the defendant has 

actually been officially informed about the existence of the criminal trial or whether the 

circumstances of the case show undoubtedly that the defendant was aware of the criminal case 

against him/her. 

Therefore, at this procedural moment, the court shall decide on the prosecutor’s 

application for a trial in contumacy, the verifications regarding the manner in which the 

summoning procedure and the communication of the procedural acts have been accomplished 

in relation to the defendant, the manner of fulfilment of the criminal investigation acts 

requiring by law or by nature the participation of the accused and the potential representation 

of the accused by a lawyer or another representative. 

If the analysis of the acts and works of the criminal investigation file as well as of the 

verifications preformed for this purpose by the court show that the defendant has been 

informed about the existence of the trial and his/her absence from the trial is voluntary and 

deliberate, the court shall dismiss as unfounded, through a ruling, the prosecutor’s application 

and shall refer the case to the preliminary chamber. 
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The prosecutor shall have the possibility to bring an appeal against the ruling dismissing 

the application for trial in contumacy. The solution to uphold the appeal and to annul the 

ruling attacked shall be followed by the referral of the case for trial in contumacy to the 

referring court or, if there were also upheld criticisms concerning the first court’s competence, 

to the court with material, territorial or personal jurisdiction to hear the case in first instance. 

In case the ruling issued remains final in the lack of an appeal or following the dismissal 

of the prosecutor’s appeal, the case shall be referred to the preliminary chamber judge, 

according to the general trial procedure. Obviously, in this case, the preliminary chamber 

judge shall also examine, according to its jurisdiction, the matter of the awareness of the 

defendant concerning the trial, the judicial bodies’ failure being sanctioned with the 

information of the criminal investigation acts and the return of the case to the prosecutor’s 

office. 

On the contrary, if it is found that the accused has not been personally informed about 

the criminal trial, that he/she has not appointed a representative, that he/she has not 

participated as a suspect or defendant to the performance of any criminal investigation act and 

that he/she had no knowledge from other circumstances about the conduct of the criminal 

investigation against him/her, the court shall uphold the application for trial in contumacy. 

Under these circumstances, hearing the prosecutor, the injured party, the civil party and 

the party incurring civil liability (the case being), as well as the duty lawyer on the merits of 

the case, the court shall give a solution strictly based on the evidence gathered during the 

criminal investigation. 

The court shall settle the criminal action issuing one of the solutions stipulated by art. 

396 of the Criminal Procedure Code: namely conviction, waiving enforcement of penalty, 

postponing the service of sentence, acquittal or ending of the criminal proceedings. The civil 

action shall remain unsolved. 

The ruling in the first instance is subject to appeal from the prosecutor, the injured party 

and the defendant’s lawyer. Likewise, the civil party can bring an appeal against the solution 

to the prosecutor’s application for trial in contumacy. 

After the criminal ruling of conviction issued following this procedure becomes final, 

the person against who the conviction, waiving or postponing the service of sentence solution 

was issued can file an application for reopening of the proceedings. 
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A contrario, the ruling of acquittal or non-prosecution solution issued in contumacy is 

irrevocable, benefits from res judicata authority under the same conditions as the rulig issued 

in the general procedure. 

The reopening of the criminal trial shall entail resuming the procedure starting with the 

preliminary chamber stage, with all the implications, the procedure unfolding as if the 

accused had never been absent. 

 

Concluding, I estimated that a special procedure having the above mentioned as the 

main landmarks, is bound to take its place into the hard law. The procedure for a trial in 

contumacy is able to settle the conflict of law within a short time, with minimum efforts from 

the judicial bodies as well as expenses; in the same time, it allows sooner to the injured party 

to change its mind, the interdiction to leave the criminal court being absent from this 

procedure. 

Likewise, the implications of a special procedure for trial in contumacy would also be 

relevant in the international judicial cooperation procedures in criminal matters, the aspect 

regarding whether the proceedings have been carried out in absentia being decided by the 

court that settled the merits of the case and not by the court seized with the application for an 

international letters rogatory. 

 

 
 


