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The thesis deals with the institution of criminal prosecution in its entirety, on the 

one hand, following the procedural procedeeings between the moment of notification of 

judicial bodies and its completion through the solution ordered by the prosecutor, and, on 

the other hand, from a historical point of view and comparative law perspective. 

Chapter I of the thesis refers to the introductory aspects regarding the criminal 

prosecution - notion, object of activity, features, terminological considerations, as well as 

to the history of this institution, from the Criminal Procedure Code issued in 1865 to the 

present one. 

The need to fight against criminal manifestations in society has determined the 

accomplishment of their repression in certain legal forms and patterns, carefully regulated 

in the criminal laws or criminal procedure rules. 

The appeal of criminal liability of those who have committed crimes is realized 

within the criminal trial, but from this feature, of instrument by which criminal liability is 

proven, derives the necessity of developing an efficient means by which the persons 

wrongfully accused can to be able to defend themselves and to prove their innocence. 

The multitude and complexity of the activities that take place and are carried out 

within the criminal proceedings have imposed a division of them, without affecting the 

unity of the whole, thus leading to the division into phases of the criminal proceedings. 

The structural division of criminal proceedings in several phases has appeared in 

modern laws, but there are also regulations in the history of the criminal proceedings, 

which lack such a structure. For example, the pre-trial activity was lacking in the 

"accusatory form" of the criminal proceedings, the case being solved almost entirely in the 

court hearing. 

The first forms of criminal prosecution, as an independent phase of criminal 

proceedings, appeared in the 13th century, in Western Europe, when the so-called 

"inquiry" or "investigation" was outlined. 

From a qualitative point of view, the grouping of procedural activities within a 

phase must be done in such a way as to meet the needs of solving the tasks and objectives 

imposed by the procedural unfolding of the respective phase. 

As a consequence of this division of the criminal proceedings, the tasks and the 

measures being differentiated in relation to its phases, the necessity of diversifying the 

judicial bodies that carry out their activity within these proceedings became obvious. 

In order to discover the perpetrator of an offense, to identify him/her and to 

administer evidence in order to be sent to trial, it is necessary that a pre-trial procedural 

phase, a stage devoted to "criminal prosecution", should be carried out before the trial. 

Clarifying the criminal case from the point of view of the facts and the offense's 

perpetrators involves determining the truth about all aspects of its commission, in order to 

acknowledge the criminal activity as whole, thus to be correctly and completely 

determined. 

Criminal prosecution, as a distinct phase of the criminal proceedings and a judicial 

function, is the activity carried out by the criminal prosecution bodies, which are collecting 

evidence regarding the commission of a crime, analyzing and interpreting them, for the 

discovery, identification and establishment of the criminal liability of the offenders, 

completed with the decision to send or not send to trial the criminal case. 

The aforementioned activity, to gather evidence regarding the commission of the 

offenses, to determine the persons who committed them and to incur their criminal 

liability, is the object of the criminal prosecution, expressly regulated by article 285 of 

Criminal Procedure Code. 



The peculiarities of this judicial function also confer specific features or 

characteristics, which are either expressly regulated by the legislator - the non-public 

character, or are recognized by the doctrine - the predominantly written character or non-

contradictory character. 

Regarding the non-public character of the criminal prosecution, understanding by 

public character in the criminal proceedings the presence of any person, who is not a 

participant within in the trial in any form, the conditions in which the investigation is 

carried out - as a rule, in the office of the criminal prosecution body - exclude the attribute 

of public character. 

The non-public character of criminal prosecution does not mean that it is secret, but 

only that there is no public feature specific to the trial, because witnesses and assistant 

witnesses, experts, investigators, lawyers, etc., are more or less aware of the criminal 

prosecution material. 

The contradictory character of the trial phase, assuming the knowledge by the 

persons involved in the criminal proceedings of the activities carried out by the other 

participants, in order to counteract them, is only partially found in the criminal prosecution, 

due to the specific conditions in which it is carried out, but also to the complexity of the 

prosecutor's activity, which upholds the indictment, administers evidence in the 

prosecution or in favor of the accused or the defendant and decides on the final solution. 

There is, however, a limitation to this feature, and the criminal prosecution is not 

entirely non-contradictory, because contradictory elements also appear in its unfolding 

based on the active role of the investigating bodies. 

The same way of evaluating different facts, in relation to their legal opinion and 

evaluation against a certain reality (judicial truth), can lead to different legal consequences. 

In this context, it is natural that the principle of contradiction, in the course of criminal 

prosecution, does not manifest itself as fully as during the judicial inquiry, carried out 

before the court. 

As criminal prosecution acts, as a rule, are not and cannot be known by the 

procedural subjects or the court, it is necessary for them to be recorded in writing, so that 

during the trial they can be analyzed and, possibly, contested or challenged, either in 

content or in form. 

Also, the documents of the criminal investigation bodies or of the prosecutor, which 

provide for all the procesual or procedural activities, are always drawn up in written form; 

the procedural act is the ordinance/order, since in the current regulation of the criminal 

procedure cannot be found the motivated resolution. 

However, some of the procedural acts are administered orally - declarations, 

confrontations, denunciations or oral complaints - their recording being made in written 

form, through the corresponding procedural documents, thus qualifying the criminal 

prosecution as being predominantly written is inaccurate. 

Among these features or characters of criminal prosecution, however, there is a 

certain inter-conditioning, the lack of public character such as that attributed to the court 

determining the lack of contradictory nature, as it manifests itself during the trial, both of 

them requiring the predominantly written form of this stage. 

The notion of "prosecution" is very old in the legal vocabulary, being used since the 

first legal regulations during the reign of Alexandru Ioan Cuza, in criminal matters and 

criminal proceedings, borrowed from the French language, where it was used in the same 

broad sense, as it is in the Romanian language, with wide possibilities of application in the 

terminology of judicial procedures, in the French legislation the term being used since the 

Napoleonic legislation, being mentioned in the Criminal Procedure Code of 1808. 



As contents, the prosecution did not mean investigation (the investigation of the 

offenses and the perpetrators), but the initiation of a judicial institution by means of which 

the criminal liability of an accused person was proven. More precisely, the "Criminal 

Procedure Code of 1936" stipulates that by prosecution is meant the initiation of criminal 

action and its exercise, but not the way to solve it, a principle that is found in most criminal 

procedural regulations in many other codes. 

After the political changes that took place consequently to August 23, 1944, more 

precisely after the fall of the monarchy and the establishment of the so-called regime of 

popular democracy, it became rule in the legal field, as in the whole society, that "the light 

came from east". 

Therefore, this influence was manifested by taking over certain criminal procedure 

regulations (sometimes identical institutions, in legal language and content) from the 

Soviet legislation, as well as some specialized scientific works regarding the theory of law. 

This situation had the effect of the absence of specialized works in the field of criminal 

procedure in the Romanian legal literature for about 15 years, intended for legal 

professionals or students, as well as future lawyers. 

For example, there was no university manual of criminal procedure for the three 

law faculties existing in the respective period in the Romanian People Republic 

(Bucharest, Cluj and Iasi), the first being published only in 1963. 

The first modern regulations on this phase of the criminal proceedings are found in 

the Criminal Procedure Code adopted by the legislative reforms of Prince Alexandru Ioan 

Cuza, this code being applied, until 1919, only in the Old Kingdom and Basarabia. 

Even after the Great Union of 1918, on the territory of Romania the transitional 

period continued in the matter of criminal procedure, since the laws in force in the annexed 

provinces remained applicable, respectively the Hungarian Code of Criminal Procedure of 

1896 in Transylvania and the Austrian Code of Criminal Procedure of 1873 in Bucovina. 

The two codes were based on the principle of "prosecution", with the consequence 

of separation of judicial functions, the prosecution and the defense, the initiative of the 

criminal prosecution, as well as its continuation, belonging exclusively to the public 

prosecutor. Another principle that governed those codes was that of equality of the parties, 

the accuser and the accused being parties with equal rights. The prosecutor's office did not 

carry out investigation activities, these being done by the police, the local courthouses and 

the investigating judge. 

In Ardeal and Bucovina, the provisions of the Romanian code were extended 

starting with 01.09.1925, by the Law of judicial organization from 25.06.1924, and in 

Basarabia this unification was made through the decree - laws from 04.05.1919 and 

27.05.1919. 

Having as main source of inspiration the French Criminal Investigation Code of 

1808 - which for the first time enshrined the principles in this field, but was abandoned 

later by the European codifications, the Criminal Procedure Code was drafted and entered 

into force at the same time as the Criminal Code on May 1, 1865, and contained 

preliminary provisions, references regarding the judicial police and the court trial. 

In addition to the aforementioned French Criminal Investigation Code of 1808, the 

main sources of inspiration for Cuza's legislators were the previous Romanian legislations 

and the legal doctrine of the time. 

The code in question provided that the criminal proceedings comprised two phases, 

the first phase, the one preceding the trial, having as objectives the discovery, the pursuit 

and the investigation of the offenders. 

The criminal prosecution, in the present sense of the phrase, actually covered both 

the phase of investigation and discovery of the offenders, in which the nature, the 



circumstances, the time and place of the crime were ascertained, the prosecution - the 

initiation of the criminal action, the prosecution   - initiation of criminal proceedings 

followed by the referral of "repressive justice", and the investigation, which involved 

gathering evidence and deciding whether the "crime" was to be sent to the court. 

Powers of the persons invested by the state with the detection and prosecution of 

the facts considered as crimes, the collection of evidence and the sending of the 

perpetrators to justice were regulated. 

The competence in the first stage was of the judicial police officers and agents, 

which should not be confused with the administrative police because, although sometimes 

one person could have both qualities, while the role of the administrative police was to 

prevent crimes (preventive police), the judicial police intervened after they were 

committed, with the task of identifying the perpetrators and gathering evidence against 

them (repressive police). 

The prosecutor and the investigating judge, with competence in terms of the 

prosecution, respectively the investigation, also had the right to carry out acts of 

investigation and detection of crimes. This prerogative, however, remained purely formal, 

only in theory, since in practice the police or the gendarmerie was designated to take action 

at this stage. 

The doctrine drew attention that, in the interests of citizens' freedoms, it was 

advisable that the legislator should take this right from the prosecutor and the investigating 

judge, there being the fear that the judgment will be affected if "the quality of judicial 

police officer is merged with that of  prosecutor or investigating judge". 

Another negative consequence, due to the possibility of carrying out both tasks, was 

that the investigating judge, as a judicial police officer, became (in this capacity) 

subordinated to the public prosecutor, being unacceptable for a legal court representative to 

be subordinated, even only under this aspect, to this person, in the conditions in which the 

prosecutor, as party in the criminal trial, had "to a lesser degree, if not the passion, at least 

the instinct and the manners of a litigating party". 

These consequences were even more serious in the case of the rural investigating 

judges, who, being judicial police officers as well, who cumulated the three capacities - 

detection, prosecution and investigation of crimes - but have to make also the final 

judgment of the case, often both in the first and the last instance. 

After the first (detection of the crime), out of the four stages of the criminal liability 

proceedings, carried out by the judicial police, was finalized, it was the prosecutor's turn to 

continue the "repressive activity", a phase that preceded the preliminary investigation, 

without being confused with it. 

The prosecution, attributable to the public prosecutor, as an executive power, was 

considered to be a manifestation of the will by which the public power, in order to achieve 

the purpose of punishing the persons who violated the criminal law, imposed the initiation 

of the criminal action, followed by the referral of "repressive justice", asking to apply the 

appropriate sanctions if the accusation was to be appreciated as sound. 

But the injured party also had this prerogative (of the criminal action), either by 

direct notification of the court, or by complaint to the investigating judge and by 

establishing him/herself as a civil part. 

Exceptionally, the initiation of criminal proceedings was the responsibility of the 

judicial bodies, thus invested with an attribute that exceeds this power, but the public 

prosecutor was obliged to take over the complaint, in the first case, or the prosecution, in 

the second, and to do all the acts necessary for its development, as if it had been referred ex 

officio. 



Essentially, the prosecution was meant to set in motion the criminal proceedings 

and refer the court, acts after which it became irrevocable, the Public Ministry being 

unable to take any action. 

The investigation belonged effectively to a judge of the court, specially charged 

with this task, who was known as the investigating judge and was functioning at each 

court, and, in the courts with several sections, at each section. 

The law also conferred to the local/regional/rural judges the duties of an 

investigating judge, regarding the offenses committed within their area of jurisdiction and 

for which they were materially competent, in which case they had the same rights and 

duties as the incumbent investigating judges, and the preliminary investigation followed 

the same procedure stipulated by law. 

The investigation of a criminal case began with the investigating judge investiture, 

the latter being unable to invest himself, and the actual execution continued with the 

gathering of evidence, with the application of deprivation of liberty and other measures, 

ending with the issuance of the definitive ordinance. 

The investigating judge's investiture was based on a preliminary indictment of the 

prosecutor, which opened criminal proceedings based on the evidence gathered by the 

judicial police, sometimes the investigations being completed by the judge. 

In the activity of investigating the case, the judge had the right to conduct on-the-

spot investigations, searches, confiscations, to have expertise and to listen to witnesses or 

perpetrators of the crime, or to order their arrest. 

The documents by which the judge made provisions or took certain measures were 

called ordinances, either they were issued during the investigation and during the 

administration of evidence, or they were issued at the end of it. 

After the termination of investigation, the phase during which the judge 

administered the probation, he decided whether the investigated person, suspected of 

having committed an offense, would be sent or not to court and sent the file to the 

prosecutor for issuing the definitive indictment, or he stated that there is no case of 

prosecution and gave an ordinance in this regard. 

După Unirea din 1918, normele de procedură penală au fost extinse în Basarabia, în 

1918, şi în Ardeal şi Bucovina, în 1925, încercându-se unificarea  acestora, perioadă de 

tranziţie care a durat până la adoptarea  Codului de procedură penală din 1936, publicat în 

Monitorul Oficial, Partea I nr. 66 din 19.03.1936. 

After the Union of 1918, the rules of criminal procedure were extended in 

Basarabia, in 1918, and in Ardeal and Bucovina, in 1925, trying to unify them, during a 

transitional period that lasted until the adoption of the Criminal Procedure Code of 1936, 

published in the Official Gazette, Part I no. 66 of 19.03.1936. 

From this moment, the criminal trial was structured in four distinct phases: 

1. First investigations (police or information phase); 

2. Prosecution; 

3. Preliminary or preparatory investigation; 

4. Trial. 

Each of these phases had specific functions and purposes, being fulfilled by the 

competent authorities and sometimes by individuals, the first three having relevance to the 

topic treated in the thesis. 

The first investigations were aimed at detecting offenses and offenders and 

collecting evidence for the opening of criminal proceedings. In this phase, no in-depth 

research was carried out, being sufficient the summary (but not superficial) examination of 

the evidence based on which the probability of guilt of the investigated persons would have 

been proven. 

http://lege5.ro/Gratuit/g42doojq/codul-de-procedura-penala-din-1936
http://lege5.ro/MonitorOficial/mongezdemrvgi/monitorul-oficial-partea-i-nr-66-19-03-1936


After receiving the denunciations or complaints about the crimes and offenses 

committed in his jurisdiction, the judicial police officer immediately informed the court 

prosecutor, began the investigations and took measures to prevent the criminals from 

hiding or disappearing, as well as keeping intact the traces of crime, the material evidence 

and other probative objects. 

The judicial police also carried out the first investigations on the order of the peace 

judge, who could not personally carry out any investigation, prosecution or preliminary 

investigation for the crimes within its competence. 

The prosecution was the second phase of the criminal trial and meant "starting, 

initiating or sustaining the criminal proceedings", thus investing the investigating judge or 

the court. 

As nowadays, the criminal proceedings were exercised by the public prosecutor, 

being initiated ex officio, when no complaint or prior authorization was required. 

In certain cases and conditions stipulated by law, criminal proceedings could be 

instituted and sustained by the injured party, by some authorities and legal persons 

authorized for this purpose (Article 3). 

Consequently, the one in charge of this activity was the prosecutor's office afferent 

to the court which, after receiving the documents regarding the first investigations, or 

based on the documents regarding the first investigations, proceeded according to the 

object of the investigated case. 

In all cases of prosecution, the public prosecutor prepared the indictment (the act by 

which the defendants were sent to court before either the investigating or substantive 

court), specifying the crime targeted and the names of the persons considered guilty, the 

legal qualification of the crime and the legal texts on which the prosecution relied, with 

indication of the witnesses to be heard (when the case was sent to the court) or regarding 

the persons whose arrest was deemed necessary. 

Unlike these situations, if the offense did not prove to be a crime or did not meet 

the elements of a crime, or the criminal proceedings could not be initiated, the Public 

Ministry ordered the motivated closing of the case. 

The role of investigation was to discover and find evidence and clues in case of 

crimes or more serious offenses or, when the perpetrators were not known, after its 

execution, determining if it was the case for the defendant to be prosecuted. 

As material competence, the investigation was made in all murder cases, and for 

certain serious crimes expressly provided by law, only when the Public Ministry 

considered it necessary. In murder related matters there were two levels of jurisdiction - 

the Investigating Judge and the Prosecution Chamber, while in the matter of crimes there 

was only one level - the Investigating Judge. 

On March 20, 1937, the Military Justice Code was adopted, which included a 

complex normation of the criminal legal regime, referring both to the provisions regarding 

the organization of the judicial system and the provisions related to criminal law and 

criminal procedural law. 

 With the exception of the judiciary councils, military judges, military instructors 

and prosecutors worked in  all the courts, all of them having the capacity of military 

magistrates. Also, the code provided that the first investigations were carried out by 

judicial police officers, under the supervision and leadership of military prosecutors. 

With the abolition of monarchy in Romania, on December 30, 1947, the content of 

the state’s power changed, article 3 of the RPR Constitution of April 13, 1948 stipulating 

that the state’s power emanates from the people and belongs to the people. 

It was clear that, in the incipient conditions of codification within a new society, 

divided into social classes, the role of justice was not to do justice to all, the struggle 



between social classes being the element on which the dictatorship of the proletariat was 

based. 

It is interesting to note that at the beginning of the communist system, the popular 

assessors - the public element participating in the judicial act in the new communist regime 

- also participated in the prosecutor's offices, in order to remove the possible "skids" of the 

former prosecutors, the prosecutor's offices initially functioning in the courts until at the 

appearance of the prosecuting bodies, except for the judges who organizationally 

represented the first link of the courts. 

La scurtă vreme de la apariţia Constituţiei RPR, care a trasat în mare problemele 

importante ale organelor de jurisdicţie, prin noua organizare a instanţelor s-a ivit 

necesitatea ca sistemul juridic ce urma să acopere activitatea procesuală  care anticipa 

judecata – respectiv ce înţelegem azi prin urmărirea penală – să fie adus la nivelul 

corespunzător  necesităţilor  noului regim politic. 

Shortly after the publication of the RPR Constitution, which outlined the major 

issues of the jurisdictional bodies, the new legal courts’ organization revealed the need for 

the legal system that covered the procesual activity that anticipated the trial - respectively 

what we understand today by criminal prosecution – to be brought to a level appropriate to 

the new political regime’s needs. 

In the matter of criminal prosecution, the investigating judges have been replaced 

by new bodies of criminal investigation and inquiry, respectively bodies of investigation of 

the militia and the criminal investigators within the prosecutor's office and those of the 

Political Police. 

According to article 63, the Public Ministry represented the State in criminal cases, 

pursued the offenses and exercised the criminal proceedings, being its holder and having 

the initiative to sustain it. 

The investigations could be initiated or ordered ex officio or based on a 

denunciation or complaint, if there was no need for a prior complaint for the crime/offense 

committed and the first investigations were carried out by the judicial police officials. 

All these changes, carried out after the period 1948 - 1952, foreshadowed the 

adoption of the Criminal Procedure Code of 1968, the prosecutor supervising the criminal 

prosecution, being able to make provisions regarding its conduct or to carry out personal 

investigations in any case. 

The criminal prosecution was expressly regulated as a phase of the criminal 

proceedings, being performed "in rem" or "in personam", the criminal investigation bodies 

deciding on the actions to be carried out "by way of ordinance" (art.1794 C.pr.pen.). 

However, the criminal investigation bodies (the criminal investigation mandatory 

for serious crimes) were the criminal investigators of the prosecutor's office (established by 

Law no. 6/1952), which were subordinated to the prosecutor and worked under his control 

and guidance, and the criminal security investigators, the cases considered less important 

being instrumented by the criminal investigation bodies, respectively by the corresponding 

bodies of the militia, and some by the state bodies with criminal prosecution attributions ( 

art. 1875 C.pr.pen.). 

It was the first major modification of the criminal procedure, in general, and of the 

phase of the criminal prosecution, in particular, the stated purpose being to align the 

regulation of the criminal proceedings with the principles of the socialist criminal trial, 

being used, as model, the Soviet legislation and specialized legal literature.  

The criminal prosecution’s object of activity was to collect and verify the evidence 

regarding the preparation, attempt or consummation of an offense, as well as to indentify 

and arrest the offenders, the investigations being carried out "in rem" and "in personam". 



The criminal prosecution phase had a secret, written and a really accentuated non-

contradictory character, the principles of publicity and orality not being applied, the 

contradictory elements being few - the obligation of the criminal prosecution body to 

present to the accused the accusation brought to him and to listen to his explanations, the 

obligation to present to the accused the acts carried out and the criminal prosecution 

material or to ask him if he has new statements or other requests to make. 

At the same time, were established the principle of legality (the criminal 

investigation bodies carry out each criminal investigation or inquiry in compliance with the 

law - art. 1793 C.P.C.) and that of the material element (the criminal investigation bodies 

have the obligation to clarify the case in all its aspects, determining both the facts and the 

circumstances that can lead to the confirmation of the accusation, as well as those which 

can lead to its dismissal - art. 1791 C.P.C.). 

The institution of criminal investigation bodies was also regulated, these being 

either criminal investigation or criminal inquiry bodies. 

The supervision of criminal prosecution was exercised by the prosecutor, who 

controlled and guided the activity of inquiry or investigation of the criminal investigation 

bodies. 

The criminal investigation was carried out by criminal investigation bodies, in the 

cases in which the criminal investigation was mandatory; in other situations it could have 

been carried out by the criminal inquiry bodies (art.186 C.P.C.). It was thus emphasized 

that the criminal investigation bodies constituted the main body of criminal investigation. 

The criminal investigation was compulsory for all the cases in which some or all of 

the accused persons were minors, as well as for serious offenses, provided in the Criminal 

Code and in the Code of Military Justice (offenses against state security, offenses against 

peace and humanity, provoking catastrophe, giving and taking bribes, counterfeiting coins, 

killing, hitting the superior, etc.). 

The prosecutor could order the transfer of a case from one criminal investigation 

body to another, from a criminal investigation body to another or from a criminal inquiry 

body to a criminal investigation body, but not vice versa, because it would have constituted 

a violation of material jurisdiction, sanctioned with absolute nullity (art.98 C.P.C.). 

The criminal prosecution, as a phase of the criminal proceedings, started with its 

initiation by the criminal investigation bodies, but being conditioned by the existence of 

sufficient data regarding the crime committed (art.196 C.P.C.) and the absence of any 

cause to prevent the criminal proceedings, stipulated by article 2617 of C.P.C., these 

conditions being cumulative. 

The criminal proceedings had to be started compulsory by the criminal prosecution 

body, by ordinance (art.198 C.P.C.), which had to include the factual and legal grounds, 

art. 199 of C.P.C. expressly specifying these grounds: a description of the crime that was 

committed, the text of the law under which it falls, data on the person of the perpetrator, if 

identified, and indication of the competent body to carry out the criminal prosecution. 

If one of the above conditions was not satisfied, the prosecuting authority refused to 

initiate criminal proceedings. The refusal was ordered by a motivated ordinance, a copy of 

which was communicated to the prosecutor within 24 hours after its drafting, as well as to 

the injured party or the civil party, who could complain to the prosecutor who supervised 

the activity of the criminal prosecution body (art. 2647 Criminal Procedure Code.). 

If the prosecutor considered the refusal to initiate the criminal proceedings 

unfounded, he could order its initiation, by a mandatory provision (art.197 of C.P.C.). 

In the case when, at the time of the referral, the existing data on the offence or the 

existence of a cause of obstruction were insufficient to initiate the criminal proceedings, 

but there was the possibility of completing them, an activity prior to the criminal 



proceedings was regulated, by the carrying out of preliminary investigations (art.1951 

C.P.C.). 

After initiating the criminal proceedings, the criminal investigation or prosecution 

body began the criminal investigation or inquiry (art.198 of C.P.C.). If, however, for the 

crime committed the criminal investigation was mandatory and the criminal proceedings 

was initiated by a criminal investigation body, the latter had to submit the acts/documents  

to the prosecutor within 24 hours, who transmitted them to the criminal investigation body 

for carrying out the criminal investigation. 

During the criminal prosecution, the criminal prosecution body was compelled to 

produce evidence either in favor or against the accused, even in the case in which the 

offender acknowledged the deed. 

This last clarification was necessary because "The confession and the statements of 

the defendant, made on the occasion of statements, interrogations and confrontations, can 

serve as evidence in court, if they are corroborated with facts and circumstances of a nature 

to convince that they are expression of the truth". 

Until the perpetrator of the crime was identified, the criminal investigation was 

carried out "in rem", the criminal prosecution body collecting data that would lead to his 

identification. 

When these data were collected or existed at the time of the criminal proceedings 

initiation, the criminal prosecution body proceeded to prosecute the perpetrator of the 

crime, the criminal prosecution being carried out "in personam"; in the second situation the 

prosecution was made concomitantly with the initiation of the criminal proceedings, by the 

same ordinance or by different ordinances. 

The indictment was ordered by a motivated ordinance (art. 2486 of C.P.C.), the 

content of which was provided by art. 2487 of C.P.C., and the accused person was charged 

with committing the deed, and then proceed to his hearing. 

Appreciated as necessary to establish the truth in a criminal case and, at the same 

time, as a procedural guarantee to defend the accused, the prosecution should not have 

been made too early, in order not to jeopardize the prosecution and not to harm the accused 

person unnecessarily, but neither too late, in order not to affect his right to defense. 

The indictment ordinance had to be motivated (art. 2486), which had a dual role: on 

the one hand, it compelled the investigating body to carefully check the existence, in the 

respective case, of the conditions required to be able to proceed with the indictment, and 

on the other hand, it was a guarantee that no person will be accused without justification. 

After drafting the indictment ordinance, the prosecuting authority was obliged to 

notify the accused of the charge or offense committed and its legal classification as a 

procedural guarantee of the rights to defense, after which followed the hearing of the 

accused. 

If during the criminal investigation changes in the content and grounds of the 

indictment occurred or if were held in charge of the accused new deeds, the criminal 

prosecution body was obliged to inform him, again, of the accusation and listen to him 

regarding the the newly emerged situation (art. 24810). 

If, after initiation of the criminal proceedings, it was found that there was a cause to 

prevent its initiation or continuation, the criminal prosecution body ceased the criminal 

proceedings, closing the case, the solution being under the control of the prosecutor 

(art.2617 and art.26113 of C.P.C.), or if conclusions of indictment were formulated, the 

prosecutor could confirm them by a written resolution or he could change them, drawing 

other conclusions. 

The acussatory conclusions, confirmed by the resolution, or the conclusions drawn 

by the prosecutor, constituted the indictment, which stipulated the sending to trial and the 



referral of the court (art. 269 para. 1), with the obligation to send the file to the competent 

court to judge the case, within 24 hours from the date of the indictment order. 

Adopted in a political and social context diametrically opposed to the period of 

application of the old Criminal Procedure Code, the Criminal Procedure Code of 1969 

provided for a criminal prosecution procedure totally different from the previous one, 

considered "easier to apply, more operative and thus more effective.” 

The main simplifications, appreciated as such by doctrine, compared to the 

procedure of criminal prosecution in the previous code, were the following: 

- a single procedure was foreseen, since the two forms of criminal prosecution, 

namely criminal investigation and criminal inquiry, were absent; 

- as consequence of this unification, the judiciary to conduct criminal prosecution 

was simplified, the criminal investigation body being absent; 

- the criminal investigation was carried out by the criminal investigation body and 

the prosecutor, who was also the supervisory body of the criminal investigation; 

- the criminal proceedings was initiated by the prosecutor or the injured person (in 

some cases, by complaint addressed to the court), as opposed to the old code, when the 

criminal investigation body could exercise the indictment, which was equivalent to 

initiating the criminal proceedings; 

- only the prosecutor could order the classification, dismissal or cessation of 

criminal prosecution, while in the previous code, the cessation of the criminal trial could be 

ordered by the criminal inquiry body or criminal investigation body (art.267  C.P.C.). 

Initiation of the investigations and designation of the criminal investigation bodies 

were conditioned by their referral, considered the ground and the starting point of the 

criminal trial. 

The institution of preliminary investigations was introduced in the previous 

criminal procedure code, in art.195 ind.1, by the Decree no. 473/1957, modified by the 

Decree no 318 / 1958, specifying explicitly, as an institution, the name of “preliminary 

criminal prosecution investigations”. 

The preliminary investigations, being carried out in order to initiate the criminal 

prosecution, had procedural character and were carried out under the conditions provided 

for the criminal prosecution investigations, the judicial practice subsequently requiring the 

recognition of their probative value only in the minutes in which they were recorded. 

According to article 228, paragraphs 1 and 3, the criminal prosecution began by 

resolution or minutes. 

After this moment in time, the perpetrator became the accused/indicted and, 

consequently, subject to procedural rights, having the right to be heard, to bring evidence, 

to benefit from the right to defense, etc., and the criminal prosecution bodies could perform 

investigative activities that they could not do before the criminal prosecution was initiated. 

The major difference from the current criminal procedure code was given by the 

non-compulsory character of initiation of the criminal investigation after the registration of 

the case, as well as by the institution of preliminary investigations, whose legal nature was 

not clearly specified, and which were not part of the criminal proceedings, the only act that 

was taken into account as evidence being the minutes of their record. 

Summing up a large and complex volume of activities, exercising the criminal 

prosecution involved carrying out all the necessary procesual and procedural activities, in 

order to achieve the objective of the prosecution, activities dedicated to collecting and 

administering the evidence regarding the existence of the crime, identifying the perpetrator 

and establishing his guilt, so that it can be decide on the purpose of this phase - sending or 

not sending the case to trial. 



Found at the end of the criminal prosecution phase, the presentation of the criminal 

prosecution material was an institution that implied the direct contact between the criminal 

prosecution body and the defendant/accused, ensuring both the right to defense and a full 

criminal prosecution, considering that after knowing the contents of the file, the defendant 

could give new explanations or raise objections regarding the complete and legal character 

of the investigation, or propose the administration of other evidence. 

Chapter II deals with the competence/jurisdiction of the criminal investigation 

bodies, in the current regulation the criminal investigation body, notified according to the 

provisions of the criminal procedural law, being obliged to verify itsown competence 

immediately after the referral, an obligation expressly provided by art. 58 paragraph 1 of 

C.P.C. 

When the notified prosecuting authority is not competent to carry out the criminal 

investigation, two situations are possible, depending on who received the notification, thus: 

1. If the prosecutor, notified of an offense stipulated by the criminal law, after 

verifying whether he has "material and territorial competence and 

considering the quality of the person", finds that he is not competent to 

carry out or supervise the criminal prosecution, he immediately declines by 

ordinance the competence and sends the case to the competent prosecutor 

(art. 58 para. 2 C.P.C.) 

2. When the criminal investigation body is in the same situation, it sends 

immediately the case to the prosecutor exercising the supervision, in order 

to notify the competent body (art. 58 para. 3 of C.P.C.). 

The competence of prosecutors, organized in prosecutor's offices that function next 

to the courts, within the Public Ministry, in the phase of criminal prosecution, is regulated 

by art. 63 of C.P.C. and the attributions related to this competence by art. 55 paragraph 3 of 

C.P.C. 

From the approached topic perspective, the activity of supervising or carrying out 

the criminal investigation is of interest, which in fact constitutes the main attribute 

exercised by the prosecutor during the criminal proceedings. 

In this respect, the competence to supervise, respectively to carry out the criminal 

prosecution, constitutes the main forms of prosecutor’s functional competence, while its 

subsidiary (implicit) form results from the possibility of exercising the judicial function 

provided by art.3 para. 5 of the Criminal Procedure Code, except for the acts and measures 

given in the exclusive competence of the judge of rights and freedoms. 

For example, in the exercise of this subsidiary competence, the prosecutor might 

order preventive measures (art. 203 para. 1 and 2 of the Criminal Procedure Code), it might 

issue a warrant for aressting (which also implies a restriction of the right to freedom - art. 

263 paragraph 3 of C.P.C.), might order a body or vehicle search (art.165 para. 2 and 

art.167 of C.P.C.), or might authorize certain measures of technical supervision (art.141 of 

Criminal Procedure Code.). 

Both the main and the subsidiary forms of the functional competence of prosecutor, 

implies his right "to lead and directly control the criminal investigation activity of the 

judicial police and of the special criminal investigation bodies". 

The conduct of criminal prosecution by the prosecutor is mandatory in the cases 

expressly provided (art.56 paragraph 3 and paragraph 4 of C.P.C. or in the case of crimes 

within the jurisdiction of NAD and DIICOT), and optional, for the rest of the criminal 

cases, the prosecutor being able to take over any case in which he exercises the supervision 

of the investigations, in order to carry out the criminal prosecution himself. 



Failure to comply with the obligation to carry out the criminal prosecution by the 

prosecutor attracts the relative nullity of the prosecution acts, with the possibility of 

recovering them, under the conditions provided by. of art.282 of C.P.C. 

The compulsory carrying out of criminal prosecution by the prosecutor, in the cases 

provided by law, does not imply his obligation to carry out all the acts of criminal 

prosecution for the respective case, because it would be impossible, considering the 

specificity of this activity and the multitude of concrete aspects that must be clarified.  

The solution to this problem is provided by art. 324 paragraph 3 of the Criminal 

Procedure Code, which provides that if the prosecution must be carried out by the 

prosecutor, he may delegate by decree some criminal prosecuting bodies to perform certain 

acts of prosecution, but only for procedural documents, the procesual acts or measures 

remaining exclusively within the competence of the prosecutor. 

Also, there is no impediment for the prosecutor to delegate another prosecutor for 

the execution of the procedural acts, but from a lower hierarchical prosecutor's office, in 

compliance with the provisions of art.201 of C.P.C. 

In the current Criminal Procedure Code, was limited the scope of crimes for which 

the prosecution by the prosecutor is compulsory, determining an amplification of the 

material competence of the criminal investigation bodies, respectively of the activity of 

supervising the investigations carried out by prosecutor. 

The purpose of criminal investigations’ supervision by the prosecutor concerns that 

any offense shall be revealed and the person who committed it to be prosecuted, and no 

suspect or defendant may not be detained except in the cases and conditions provided by 

law. 

As a general rule, in the activity of supervising criminal investigations, the 

prosecutor must ensure that the acts of criminal prosecution are carried out in compliance 

with the legal provisions. 

The orders given by the prosecutor in carrying out this activity are compulsory for 

the investigation bodies or other bodies with attributions in the detection of the crimes, 

they are carried out with priority and their hierarchically superior bodies cannot give any 

guidance or provisions regarding the criminal investigation. 

If these orders are not fulfilled or they are defective, the prosecutor may notify the 

head of criminal investigation body, apply the sanction of the judicial fine or may request 

the withdrawal of the opinion, and the consequence is judicial police losing its quality of 

investigative body. 

In the current Criminal Procedure Code, the scope of the procesual acts to be 

ordered by the prosecutor has been extended (inexcusably), obligatorily, by ordinance, 

extension that may delay and hinder the performance of certain procedural acts as a 

consequence of the delay. 

In practice there are situations where prosecution is not conducted by the criminal 

investigation body established by law, in terms of territorial jurisdiction, material 

competence or in personae, the violation of rules of jurisdiction in the latter two case not 

being sanctioned in the current legislation with absolute nullity as in the previous 

procedure (the elimination from the category of absolute nullity being declared 

unconstitutional). 

When the legal provisions regarding the territorial jurisdiction are violated, the 

prosecutor will order either the reunion of the cases or the declining of the competence of 

resolution. 

If in the course of criminal prosecution the quality of suspect or defendant changes 

(he loses the quality he had at the time of the crime or acquires a certain quality during the 



criminal prosecution), with the consequence of changing the personal jurisdiction, the 

prosecutor will send the case to the competent body. 

In the case of sending the file to another criminal prosecution body, the procesual 

documents or measures (legally drawn up) remain valid. 

According to article 300 paragraph 3 the second thesis of C.P.C., the prosecutor 

may assist in performing any act of criminal investigation or carry out it personally or, 

according to par. 4 of the same article, he may retain any case for the purpose of criminal 

prosecution (of the cases in which the criminal investigation is carried out by the 

investigation bodies), irrespective of its object or stage. 

As a result, the prosecutor's participation in the criminal prosecution can be realized 

either by carrying out any act of criminal prosecution (in the cases of the competence of 

the criminal investigation bodies, which he supervises), or by taking over, in order to carry 

out the criminal prosecution and resolution of any criminal file. 

Within the attributions of the prosecutor in the judicial function of criminal 

prosecution, falls also the obligation that, in the criminal cases specified by law, he himself 

must carry out criminal prosecution. 

The problem was raised, in practice, whether the criminal investigation activities, 

performed by a prosecutor from a lower prosecutor's office, are legal, the answer being 

affirmative. It has been ruled that if the right to perform certain criminal investigation acts 

can be delegated to a police investigation body, the more such a measure can be disposed 

of to a prosecutor from a lower prosecutor's office (a fortiori argument). 

The jurisdiction to carry out the criminal prosecution rests with the prosecutor from 

the prosecutor's office corresponding to the court, which, according to the law, judges the 

case in the first instance, unless the law provides otherwise. 

Criminal investigation bodies are obliged to carry out "criminal prosecution 

activities which can not be postponed or in urgent cases", even if they concern an offense 

for which the prosecution rests necessarily in the charge of prosecutor. After the execution 

of these activities/acts, the documents are sent immediately to the competent prosecutor, 

the documents remaining valid and won to the cause. 

In the wider sphere of criminal investigation bodies, the judicial police 

investigation bodies occupy an important place, justified by the special competence they 

have in investigating criminal cases. 

This difference, between the criminal investigation bodies and the other structures 

of the police bodies, should not be absolutized, because the fight with the criminal 

phenomenon is carried out by the entire police apparatus, regardless of the category: order 

and security formations, circulation on public roads police, the population records 

department, section combating economic-financial crime or judicial crime, etc. 

Article 57 paragraph 1 of C.P.C. confers on the criminal investigation bodies of the 

judicial police a general jurisdiction, stipulating that they carry out the criminal 

prosecution for any crime that is not given, by law, in the competence of the special 

criminal investigation bodies or the prosecutor, as well as in other cases provided by law. 

Similar provisions, with reference to the activity of identifying the criminal 

offenses and their investigation, are also found in art. 3 paragraph 1 letter b item 7 of the 

O.U.G. no. 30/2007, as well as in art. 26 paragraph 1 point 8 of „Law no. 218/2002 

regarding the organization and functioning of the Romanian Police”. 

In certain situations, taking into account the nature of the crimes committed or the 

quality of the perpetrator, the law expressly provides that the criminal prosecution is 

carried out by the special criminal investigation bodies. 

Această categorie de organe de cercetare penală este prevăzută de art. 55 alin. 5 

C.pr.pen., fiind constituită din ofiţeri anume desemnaţi, în condiţiile legii, care au primit 



avizul conform al Procurorului General al Parchetului de pe lângă Înalta Curte de Casaţie 

şi Justiţie. 

This category of criminal investigation bodies is provided by art. 55 para. 5 of 

C.P.C., being made up of specially designated officers, according to the law, who received 

the consent of the Prosecutor General of the Prosecutor's Office attached to the High Court 

of Cassation and Justice. 

However, the status of special criminal investigation bodies does not derogate from 

the general rules governing the carrying out of the criminal investigation, these carrying 

out their activity, as well as those of the judicial police, with the consent, under the 

leadership and supervision of the prosecutor, both conditions being expressly provided by 

art. . 57 paragraph 2 raps in art. 55 paragraph 5 and 6 of C.P.C. 

The correct and timely identification of the crimes committed, essential for the 

subsequent conduct of the criminal prosecution, under conditions that allow the discovery 

of the perpetrators, imposed the necessity of normative regulation of the situations in 

which, as the criminal investigation bodies cannot intervene effectively, the finding 

documents should be prepared by other authorized bodies, regulations that can be found in 

art. 61of C.P.C., which stipulates the obligation of these institutions to prepare a report 

whenever exists a reasonable suspicion regarding the commission of a crime. 

Initiation of prosecution, dealt with in Chapter III, is an important institution of 

criminal proceedings, which marks the starting point of prosecution, criminal trial 

initiation, representing the birth of the legal framework for the exercise of procesual rights 

and obligations. 

According to the current regulation, the criminal prosecution is a judicial function 

(art.3), which is exerted ex officio, unless otherwise provided by law and in its exercise 

"the prosecutor and the criminal investigation bodies gather the evidence necessary for 

ascertaining whether or not there are grounds for indictment." 

Considering the significance of this procedural act, which produces important 

consequences, the conditions are regulated in detail - like the existence of a referral of the 

criminal prosecution body and the absence of any of the motives that impede the exercise 

of the criminal action, provided in art. 16 para. 1 of C.P.C, as well as the form in which the 

initiation of the criminal investigation materializes. 

The conditions are cumulative, and once fulfilled, the competent criminal 

investigation body is compelled to initiate the criminal investigation, as the new Criminal 

Procedure Code no longer regulates the phase of the preliminary acts, so that, when the 

notification document fulfills the conditions of form and substance and there is no reason 

that impede the exercise of criminal action, the commencement of the criminal 

investigation will be ordered. 

Each of these conditions requires careful examination because, if they are not 

fulfilled, in the absence of the preliminary acts stipulated in the old regulations, the 

criminal prosecution cannot be commenced, being disposed the closing of the case (art. 

315).  

The legal manner by which the judicial body is informed about the commission of a 

crime is the act of referral, having the effect of investing the criminal prosecution body and 

creating the legal framework for carrying out this procedural activity. The referral of 

judicial bodies is the starting point of the criminal prosecution, without which it cannot be 

initiated, and contains both the information element and the legal basis for starting the 

investigation activity. 

According to article 305 paragraphs 1 of C.P.C., “when the referral document 

fulfills the conditions stipulated by the law and it is found that there are none of the cases 

that impede the exercise of criminal proceedings provided in art. 16 paragraph 1, the 



criminal prosecution body orders the commencement of the criminal prosecution 

regarding the offense", the legislator instituting "the obligation of the criminal 

prosecution body to initiate the criminal investigation, as soon as it has been legally 

notified". Necessarily and naturally, in all cases, the act immediately following the referral 

will be the ordinance to initiate the criminal prosecution of the crime. 

The ordinanace for initiation of the criminal prosecution may be issued either by 

the prosecutor or by the criminal investigation body (not being subjected anymore to the 

motivated confirmation of the prosecutor, as in the previous regulation) and may be 

appealed with a complaint to the prosecutor supervising the criminal prosecution or the 

superior hierarchical prosecutor, in the conditions of art.336 - 339 of C.P.C. 

The procedural act of initiating the criminal prosecution in rem produces important 

legal consequences, triggering the criminal prosecution (and, implicitly, the criminal trial), 

defining the legal framework in which the investigations will be carried out and making 

possible the administration of evidence (raising objects and writings, hearing some people, 

performing searches, measures of technical supervision, etc.) or ordering of procedural acts 

or measures (the establishment of a distraint, the retention of correspondence, the 

forbidance of accounts, etc.) 

Capitolul IV se referă la efectuarea urmăririi penale,când după începerea urmăririi 

penale cu privire la faptă şi efectuarea anumitor acte de urmărire penală,  din datele şi 

probele administrate în cauză rezultă „indicii rezonabile” că o anumită persoană a săvârşit 

fapta cercetată, se va dispune efectuarea în continuare a urmăririi penale faţă de persoana 

respectivă, dacă nu a intervenit vreunul din cazurile prevăzute la art. 16 alin. 1 C.pr.pen. și 

din datele şi probele existente în cauză rezultă indicii rezonabile că o anumită persoană a 

săvârşit fapta pentru care s-a început urmărirea penală,iar dacă faţă de persoana în cauză, 

urmărirea penală este condiţionată de obţinerea unei autorizări prealabile sau de 

îndeplinirea unei alte condiţii, a fost obţinută autorizarea ori îndeplinită condiţia.  

Chapter IV refers to the conduct of the criminal prosecution when, after the 

commencement of criminal prosecution of the offense and the carrying out of certain 

criminal prosecution acts, from the data and evidence administered in the case, there are 

"reasonable indications" that a certain person has committed the investigated crime, it will 

be ordered the further carrying out of the respective person’s criminal prosecution, if none 

of the cases provided in art. 16 paragraph 1 of C.P.C. are manifested and there are 

reasonable indications from the existing data and evidence in question that a certain person 

committed the crime for which the criminal prosecution was initiated, and, if the criminal 

prosecution is subject to prior authorization or fulfillment of another condition in regard to 

the person concerned, the authorization was obtained or the condition was met. 

Criminal prosecution of the suspect may be ordered by the prosecutor or the 

criminal investigation body, in the second case the order being submitted to the 

prosecutor's confirmation, within 3 days, the only exception being regulated by art. 360, in 

the matter of finding the hearing offenses, in which case the prosecutor participating in the 

trial may declare the initiation of the suspect’s criminal prosecution, the procedural 

document containing the procesual act ordered by the oral prosecutor being the closing of 

the hearing. 

This exception, as a way of ordering the criminal prosecution against a person, can 

be used when, in relation to the perpetrator and the way he committed the crime, it is 

necessary to create the appropriate procedural framework for taking urgent measures, the 

rule being the usual procedure, when it is ordered by the criminal prosecution body, 

notified by the court at the closing of the hearing. 

The person against whom the criminal prosecution was ordered is called a suspect, 

as long as the criminal action against him was not initiated or until a solution of dismissal 



or waivering of the criminal prosecution against him was adopted, during this period 

having the quality of principal procedural subject. 

He has the rights and obligations provided by law for the defendant, unless the law 

provides otherwise. 

The use of this notion, to designate the person for whom the criminal prosecution 

was ordered to continue, is debatable given the definition of the suspect: “Who is 

suspected, who raises suspicion; which inspires mistrust, which you must beware of; 

suspicious, doubtful”. 

Much more appropriate was the term "accused", used in the previous regulations, 

the suspect (circle of suspects, when the perpetrator was not known) being the person 

suspected of having committed an offense before commencing criminal proceedings 

against it. 

The institution of carrying out the criminal prosecution on the suspect, in the 

conditions in which it no longer depends exclusively, in terms of time, on the will of the 

criminal prosecution body, removes the shortcomings generated by the old regulation in 

the case of indictment, when the quality of „accused” was either given prematurely, 

without indications or evidence in this regard, or it was deliberately postponed, with the 

consequence of carrying out most of the investigation activities (including expertises) 

without the guarantee of criminal procedural rights. 

The procedure for criminal liability of the legal person is similar to that of the 

previous Criminal Procedure Code, but adapted to the changes in the institutions of the 

common criminal procedure. 

In the case of offenses committed by legal persons, in carrying out their object of 

activity or in the interest or the name of the legal person, are similarly applied the 

provisions regarding the criminal liability of the natural person, including the preliminary 

chamber procedure. 

The legal person is informed about the quality, rights and obligations mentioned 

above, through his legal representative. If, for the same crime or related facts, the criminal 

prosecution was also ordered against the legal representative of the legal person, he or she 

appoints a trustee to represent him / her. 

The jurisdiction of the criminal prosecution body is not influenced by derogating 

provisions and is determined according to the rules regarding the material competence and 

the quality of the person, according to the crime committed and the person of the 

perpetrator, supervision of the investigations being carried out by the prosecutor of the 

prosecutor's office next to the court whose competence is to judge in substance. 

The commencement of criminal proceedings signifies the passage of the criminal 

prosecution in a new stage, and can only be ordered by the prosecutor, ex officio or at the 

motivated proposal of the criminal investigation body, by ordinance, and cannot be 

delegated. 

Compared to the continuation of the criminal investigation in personam, when it is 

sufficient for the data and evidence to generate reasonable indications regarding the 

commission of the crime by the suspect, for the criminal proceedings to be initiated it is 

necessary for the probation officer to give the prosecutor a firm conviction that the suspect 

committed the crime, provided by the criminal law, with guilt, which can be imputed to 

him, and there is no justifying reason. 

After the criminal proceedings are initiated, the suspect acquires the quality of 

defendant in the criminal trial, becoming from the main procedural subject a party to the 

criminal trial, with the consequence of possibility of taking preventive measures that could 

not have been taken previously, like a plea agreement or the indictment. 



Chapter V analyzes the moment of criminal prosecution termination, as well as the 

solutions ordered by the prosecutor, with the consequence of the criminal investigation 

bodies ceasing their activity. 

The phrase "termination of criminal prosecution" regulated by articles 321-323 of 

C.P.C. does not mean the criminal prosecution is depleted, but only that the activity of 

effective criminal investigation, of gathering of evidence, carried out by the criminal 

investigation bodies is concluded, and a solution will be ordered in the criminal case by the 

prosecutor. 

From this perspective, the aforementioned procedural provisions are not applicable 

when the criminal prosecution is obligatorily carried out by the prosecutor, a situation in 

which he assesses whether all the investigation documents necessary to establish the 

circumstances in which the criminal act was committed and its legal classification were 

carried out, and the report on the criminal prosecution termination is no longer drafted. 

As a phase of the criminal ptoceedings and in carrying out this specific function, 

the criminal prosecution is clearly delimited in time, between the moment of the initiation 

of criminal prosecution and the moment of disposition of a solution by the prosecutor. 

With the depletion of criminal prosecution, the criminal investigation bodies, after 

drafting the report, cease their activity, only the prosecutor having attributions from this 

moment on the case file.  

After carrying out, within the criminal prosecution, the procedural acts of referral 

verification, initiation of the criminal prosecution, commencement of the criminal trial, 

administration of the means of evidence, this stage is finalized by the issuing of a 

resolution. 

Verification of the criminal proceedings by the prosecutor (expressly provided by 

art. 322 of C.P.C.) represents a guarantee that no person and no legal case will come before 

the court without a basis, in fact and in law, but only the criminal files in which the legal 

provisions were respected, the investigations are complete and the administered evidence 

prove, without doubt, the criminal liability of the persons investigated. 

At the termination of criminal investigation, the disposition of a resolution is the 

exclusive attribute of the prosecutor who, either at the proposal of the criminal 

investigation body or ex officio, can refer the court or adopt a solution not to indict. 

Where the criminal prosecution is carried out by the prosecutor, he gives the 

resolution for the file in question, and if the prosecution is carried out by the criminal 

investigation body, it is proposed by the report of criminal prosecution termination a 

solution that may or may not be accepted by the prosecutor. 

The prosecutor may order the dismissal of the case, the removal from criminal 

prosecution, the waiver of prosecution (new institution, assimilated with the solution of 

dismissal of criminal prosecution, accompanied by the application of an administrative 

sanction, from the previous Criminal Procedure Code), the indictment of the defendant, the 

conclusion of a plea agreement or return of the case to the body that conducted the criminal 

investigation in order to supplement or restore it. 

Unlike the previous regulation, the indictment is merely an act of referral to the 

court, and not an act of accusation, the prosecutor's ordinance being the only procedural 

document in this regard. 

When at the termination of criminal prosecution, it turns out from the evidence that 

the crime exists, was committed by the defendant and he is criminally liable for it, the 

prosecutor issues the indictment by which he orders the referral to court. 

This disposition document is issued by the prosecutor only if he is convinced that 

the three conditions are fulfilled, otherwise he has a solution of non-referral to court, or he 

can assess on the opportunity of wavering the criminal prosecution. 



The competence to refer the court belongs exclusively to the prosecutor, because 

the criminal investigation bodies never enter into direct relations with the court, a situation 

valid only in criminal cases. 

When the indictment also includes solutions of dismissal or waiver of criminal 

prosecution, the court is not referred with their judgment, even if they have been described 

in the expository and even if they are related to the offense under judgment. 

The institution of Plea Agreement is new in the current Criminal Procedure Code, 

representing an exception from the principles of finding the truth and legality, being 

adopted in our judicial system for pragmatic reasons, being similar, as an institution, to that 

in other criminal procedural systems on the continent. 

Holders of the plea agreement are the prosecutor and the defendant, the latter can 

be both natural and legal person as procedural rules do not distinguish in this respect. 

In practice there are situations when, after receiving the file and verifying the 

documents, the prosecutor finds either that the criminal investigation is not complete, not 

being considered as concluded, or that the legal provisions guaranteeing the finding of the 

truth and the respect for procedural rights and guarantees have not been respected; the 

prosecutor may return the case to the investigating body that carried out the criminal 

prosecution or send it to another body, under the conditions of article 302 of C.P.C. for the 

purpose of completing or restoring the criminal prosecution. 

Chapter VI, which deals with elements of comparative law, begins with the 

Republic of Moldova, where the criminal prosecution aims to gather all the necessary 

evidence regarding the existence of a crime and to identify the perpetrator in order to 

establish its criminal liability and to assess whether it is or not the case to refer the file to 

the court. 

The criminal prosecution is carried out by the prosecutor and by the criminal 

prosecution bodies, organized in central structures and territorial structures, and are 

represented by criminal prosecution officers, specifically appointed from the respective 

institutions, subordinated organizationally to their leader. 

The prosecutor performs or, as the case may be, conducts criminal prosecution on 

behalf of the state, supports the prosecution in court and exercises other attributions 

provided in the Criminal Procedure Code, and can also initiate a civil action against the 

accused, the defendant or the person who is materially responsible for their actions, in 

certain situations. 

By order of the Minister of Internal Affairs, according to art.14 of the Law on 

Police Activity and the Status of the Police Officer no. 320 / 27.12.2012, a specialized 

police subdivision was established, having the quality and competence of criminal 

prosecution body, its attributions being exercised according to art.56  of C.P.C., under the 

leadership and coordination of the head of the criminal prosecution body, and it exercises 

control over the prevention and timely detection of crimes and ensures their registration. 

If the officer does not agree with the decisions or indications of the head of the 

criminal prosecution body, he can challenge them by sending before the prosecutor who 

conducts the criminal prosecution the case file and his objections in writing. 

As object of activity, the criminal prosecution involves gathering the necessary 

evidence regarding the crime and the person who committed it, in order to establish the 

opportunity to send the criminal file to the court (art. 252 of C.P.C.). 

The initiation of criminal prosecution is ordered by the criminal prosecution body 

or the prosecutor, within 30 days from the referral, materialized from the procedural point 

of view by ordinance, when a reasonable suspicion that an offense provided by the 

criminal law has been committed arises from the document of referral or finding document 



and there are none of the motives that prevent the criminal prosecution, this fact being 

communicated to the person who made the referral or to the finding body. 

When there is sufficient evidence that a crime provided by the criminal law was 

committed by a certain person, the criminal prosecution body submits to the prosecutor a 

report with the proposal to place the respective person under charge, together with the case 

file, proposing also to be taken preventive measures, if he considers the conditions 

provided by the law are met. 

If after the criminal prosecution it is found that the crime was not committed by the 

accused, there is one of the cases provided by art. 275 pt. 1-3 of C.P.C. or at least one of 

the reasons provided for in art. 35 of C.P.C. (which eliminates the criminal character of the 

deed), the prosecutor, at the proposal of criminal prosecution bodies or ex officio, orders 

the dismissal of criminal prosecution by ordinance. 

Unlike dismissal of criminal prosecution, waiver of criminal prosecution is ordered 

when certain circumstances impede its continuation, unrelated to the guilt or innocence of 

the investigated person, and may be, as a solution, definitive (when the defendant’s death 

occurs), or temporary, when criminal prosecution can be resumed in accordance with the 

provisions of article 297 of C.P.C. 

The difference between dismissal of the criminal investigation and the two types of 

solutions mentioned above consists in the fact that it does not concern the investigated 

person, but the criminal prosecution body actions, since it is impossible to perform them 

after the issuing of the dismissal ordinance. 

The criminal prosecution can be completed in two ways, depending on the criminal 

prosecution body that performed it: when the criminal prosecution was carried out by the 

criminal prosecution officer, under the prosecutor's direction, he is presented with a report 

mentioning the legal classification of the offense and its description, data on the accused, 

references to the evidence administered and any other conclusive data, as well as the 

proposal made; when the criminal prosecution has been carried out by the prosecutor, he 

prepares the indictment. 

The investigating judge has no attributions related to the practical, effective 

criminal prosecution, but exercises judicial control over the procedural activities performed 

during it and authorizes some of these acts. 

In Germany, the ordinary first instance procedure, being the same before all 

jurisdictions and for all offenses, consists of 3 moments: 

- Preparatory phase, i.e. the investigation; 

- Intermediate phase, during which control of the investigation is exercised; 

- Trial phase, in which an alternative may be interposed: the simplified procedure of 

the criminal ordinance. 

From the perspective of the present paper, are relevant the first two phases similar 

to the criminal prosecution stipulated by the Romanian criminal procedure. 

The preparatory phase is aimed at verifying whether an offense can be charged to 

an accused and whether or not prosecution should be initiated, and is dominated by the 

Public Ministry leading the investigation (public prosecutor), and the police, the 

intervention of the investigating judge being limited to controlling the legality of coercive 

measures against the accused. 

The intermediate phase is based, according to art. 199 - 211 of the German Code of 

Procedure, on a dual purpose: on the one hand, to exercise control over the decision of 

prosecuting taken during the preparatory phase, and on the other, to open the trial phase, 

verifying whether it exists, in terms of the grounds of law or fact, a legitimate suspicion of 

committing the crime investigated, the public prosecutor notifying the court about the 



object of the trial, limiting the procedure to the facts and persons concerned by the 

introductory act sent to the court. 

In England, a triangular relationship is established between the parties and the 

judge, these (prosecution and defense) facing each other under the final arbitration of the 

judge, the procedure being carried out in three phases: the preparatory phase 

(investigations or prosecutions), the intermediate phase (sending the accused to trial) and 

the trial phase. 

Although the hypothesis of a face-to-face meeting between the parties entails the 

idea of equality of arms, according to which each party has the same means to seek 

evidence, the reality is more nuanced. On the one hand, because the police must pass on to 

the accused the evidence he has collected and, on the other, because the accused does not 

always have the means to collect by himself the evidence necessary to prove his innocence. 

The peace judge does not have a general oversight mission on the police 

investigation, intervening punctually to authorize police to perform certain acts by issuing 

arrest, search and detention warrants, in cases where the police cannot proceed to such acts 

without the judge’s authorization. 

In Belgium, the procedure evolved from the code of criminal investigation, which 

regulated the investigation, conceived as the main way of constituting a criminal case, and 

the information in case of flagrant crime (except for the instrumentation justified by 

urgency), as a court procedure in front of the different jurisdictions; however, at present 

can be observed a diminishing number of cases subjected to the investigation and an 

increase of the number of information cases by means of the prosecutor's office, which 

precedes or replaces the investigation. 

Preparatory phase of the criminal trial is devoted to the drafting of the case file, 

being possible two ways: information and investigation. Strictly speaking, by information 

(research) is meant both the procedure followed by the investigating judge and the 

previous tasks performed by the judicial police, under the leadership of the public 

prosecutor. 

The intermediate phase varies, according to the type of crime pursued, the 

investigation being possible in the matter of offenses and contraventions, and obligatory 

for murders, and when it happens, the investigation is obligatoryly followed by the 

regulation of the procedure in the council chamber; in addition, there is a mandatory phase 

of prosecution in criminal matters. 

Once the information is completed, the king's prosecutor decides to prosecute the 

case, but may waiver the prosecution as well, either by dismissal of case without 

consequence, if there is no crime, or the public action is already closed if the perpetrator is 

unknown or not to be found or the prosecution seems inappropriate, or by a transactional 

proposal, which, if accepted by the accused, permanently closes the public action. 

If the King's prosecutor decides to set in motion the public action (the criminal 

proceedings), he may file a direct summons before the trial court or he may refer the 

investigating judge by an indictment. 

The investigating judges have the fullness of investigative powers in the matter of 

crimes and offenses and can use the constraint, having a double role: on the one hand, they 

act as judicial police officers when they identify the crime, gather the evidence and gather 

all elements of nature to establish the guilt of the perpetrator of the offense and, on the 

other hand, as judges, when they assess the elements of the file and make a decision. 

In France, chronologically, the French criminal procedure is divided into three 

phases: first the investigation and the prosecution, then, possibly, the instrumentation and 

finally the trial. 



The investigation phase is opened by the denunciation of a crime, a complaint of 

the victim or the findings of the police or the public prosecutor, with increased attributions 

being recognized to the police in case of murder or flagrant offense, its object being to look 

for elements that can serve as a basis for the prosecution and to decide on them, the 

investigation having a secret and non-contradictory character. 

During the investigation, the judicial police officers and agents are placed under the 

supervision of the Attorney General (art. 38 CPPF) and their activity is directed by the 

Prosecutor of the Republic (art. 41, paragraph 2, CPPF), which has all the powers and 

prerogatives related to the quality of judicial police officer. 

The public prosecutor has a special role, being at the same time the main accuser 

and party in the trial, intervening at the beginning, during and at the end of the 

investigation. 

When opening the investigation, he determines its legal framework, except for 

when it represents the civil part, the investigating judge being compulsorily notified 

through an introductory indictment by the prosecutor of the Republic, which sets precise 

limits of the investigation, because the judge can inform (investigate) only regarding  the 

facts on which he was notified (art. 80 CFPP). 

The discovery of new facts during the investigation requires the judge to submit the 

complaints or the minutes that establish these facts, so that he can be notified, if necessary, 

by the prosecutor of the Republic (additional indictment). 

The investigation phase presents two different stages, as it intervenes in 

correctional matters (only exceptionally in contraventional matters) or in criminal matters 

(where it is compulsory). 

The purpose of investigation is mainly to search for evidence of a crime, to find the 

perpetrator if it is unknown, or to verify the basis of the accusation against a particular 

person. 

Investigation should enable the court to decide on the prosecution of the person 

subject to it, by gathering information about the personality of the accused. 

The investigating judge investigates the cases, at the same time exercising 

investigative functions (involving investigative powers) either personally or through a 

judicial police officer whom he requests through a rogatory commission (art. 151 CPPF) 

and judicial functions (involving a coercive power). 

In Italy, the preparatory phase, constituted by the preliminary investigation, is 

common to the ordinary procedure which is outlined following the criterion of the nature 

of the crime and the alternatives that constitute the special procedures. 

The judicial police proceeds to identify the person against whom the investigation 

is conducted and the persons able to provide useful information for the reconstruction of 

the facts, and the public prosecutor himself investigates the persons, places and things, but 

can also delegate them to the judicial police. 

 

 

 

 


